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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
Due to the length of these tentative rulings, the Court provides the following hyperlinks to line items 
within this document: 
 
Line 1 (Nelson)   Lines 2-3 (McKay)   Lines 4-5 (Cerri)   Line 6 (McMahon)   Line 7 (Jones) 
 
Lines 8-13 (Making Waves)   Lines 14-15 (Aghaee)   Line 16 (Montoya)   Line 17 (Zerhioun) 
 
Line 18 (Moffett)   Lines 19-20 (Adams)   Line 21 (Triten Law)   Line 22 (Cox)   Line 23 (Agapito) 
 
Line 24 (Cleveland)   Line 25 (EBMUD v. CCC)   Line 26 (Sierra Club v. CCC)   Line 27 (Danville v. CCC) 
 
Line 28 (MCD) 
 

   

    

1. 9:00 AM CASE NUMBER:  C22-01311 
CASE NAME:  RICHARD NELSON  VS. CONTRA LOMA STATION LLC 
HEARING ON DEMURRER TO PLAINTIFF’S 1st Amended COMPLAINT 
FILED BY:  PHILLIPS EDISON & COMPANY LTD., LLC 
*TENTATIVE RULING:* 
 

              Defendant Phillips Edison & Company, LTD’s demurrer to the first amended complaint is 

overruled. Defendant shall file and serve its answer by February 14, 2023.  

mailto:dept18@contracosta.courts.ca.gov
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Plaintiff was working at a Save Mart Supermarket in Antioch on July 24, 2020 when Plaintiff 

came upon a man hidden in the back of the store. The man brutally attacked Plaintiff, causing serious 

and life-threatening injuries. (FAC ¶¶9, 14.) Plaintiff alleges that Defendant Phillips Edison & 

Company, LTD “co- owned, managed, directed, leased and/or controlled the shopping center and 

security thereon including the structures, adjacent sidewalks, crosswalks parking areas, lighting and 

access and egress roads commonly known as Contra Loma Plaza”. (FAC ¶6.) The supermarket where 

the attack occurred was in the Plaza.  

Plaintiff alleges that in the ten years prior to the attack, the premises and the supermarket 

were “the constant subject of criminal activity, including violence, attacks, robberies and assaults 

against customers and employees on the PREMISES and inside the STORE.” (FAC ¶10.) Plaintiff alleges 

that the defendants “were aware of the criminal activity and were aware that existing security 

measures hoping to prevent such attacks were woefully inadequate and that there was a lack of 

security guards, cameras and lighting, insufficient securing and monitoring of access points, 

inadequate warning systems, and failure to conduct regular safety checks of the STORE and the 

PREMISES.” (FAC ¶11.)  

Plaintiff sued Defendant for negligence and premises liability. Plaintiff also sued Contra Loma 

Station, but did not sue Save Mart Supermarket or the alleged attacker. Defendant demurs to both 

causes of action for a defect or misjoinder of parties, insufficient facts to constitute a cause of action 

and for uncertainty. (Code of Civil Procedure section 430.10(d), (e), (f).)   

For the misjoinder/ defect of parties argument Defendant cites to a case for the general 

proposition that a nonjoinder of defect of parties issue can be raised by demurrer. (Berringer v. 

Krueger (1924) 69 Cal. App. 711, 713.) Defendant argues that Plaintiff should have named his 

employer and the attacker (who Defendant believes may be deceased). Defendant provides no 

authority that shows Plaintiff must sue his employer (which may well be barred by worker’s 

compensation rules) and must sue the attacker (or perhaps the estate of the attacker). This argument 

fails.  

Defendant’s main argument in this demurrer is that the negligence and premises liability 

claims fail because the facts alleged do not show that Defendant owed a duty to protect Plaintiff from 

third party criminal activity. Premises liability is a form of negligence and both claims have the same 

duty analysis.  

There are a number of factors when deciding whether there is a legal duty. (See, Rowland v. 

Christian (1968) 69 Cal.2d 108). The most important of these factors are “foreseeability of harm to 

the plaintiff and the extent of the burden on the defendant”. (Janice H. v. 696 North Robertson, 

LLC (2016) 1 Cal.App.5th 586, 593.) Several cases have already considered whether a property owner 

or manager has a duty to protect individuals on the property from third party criminal activity. 

“[W]hen ‘heightened’ foreseeability of third party criminal activity on the premises exists—shown by 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

3 

prior similar incidents or other indications of a reasonably foreseeable risk of violent criminal assaults 

in that location— does the scope of a business proprietor's special-relationship-based duty include an 

obligation to provide guards to protect the safety of patrons. [Citations.]” (Delgado v. Trax Bar & 

Grill (2005) 36 Cal.4th 224, 240; see also Claxton v. Atlantic Richfield Co. (2003) 108 Cal.App.4th 327, 

339 [plaintiff victim of a violent and racially motivated crime committed at a gas station established 

heightened foreseeability by demonstrating that the premises had been the scene of numerous 

recent violent crimes, although none of those prior crimes was a racially motivated crime].) 

The facts alleged here are sufficient to show a duty to protect Plaintiff and also show 

heightened foreseeability such that Defendant had an obligation to provide security guards.  

Defendant cites to unpublished superior court opinions for the proposition that Plaintiff must 

allege specific facts of prior incidents to show foreseeability. Defendant’s citations to unpublished 

superior court opinions are inappropriate and were not considered by this Court. In addition, the 

Court finds that in this case the allegations of constant criminal activity including “including violence, 

attacks, robberies and assaults against customers and employees” are sufficient to allege prior similar 

acts.   

Defendant argues that the attack occurred inside a store, which was rented to Save Mart 

Supermarket and that Defendant could not control what occurred in the store and thus, cannot be 

liable for failing to prevent an attack inside the supermarket. “‘[B]efore liability may be thrust on a 

landlord for a third party's injury due to a dangerous condition on the land, the plaintiff must show 

that the landlord had actual knowledge of the dangerous condition in question, plus the right and 

ability to cure the condition.’ ” (Garcia v. Holt (2015) 242 Cal.App.4th 600, 604.) Here the allegations 

include that Defendant breached its duty by failing to protect the entrances and exits and the parking 

lot. (FAC ¶22.) These areas were in Defendant’s control. (FAC ¶¶ 6-7.) Thus, the allegations in the 

complaint are sufficient to impose liability against the Defendant for its conduct on the premises even 

though the attack occurred inside a store located at the premises.  

Finally, Defendant argues that paragraph 22 in the FAC fails to allege sufficient facts showing 

any breach and also that paragraph 22 is uncertain. Paragraph 22 alleges a long list of ways that 

Defendant breached its duty to Plaintiff, including failing to provide adequate and properly trained 

security guards; failing to adequately monitor entrances /exists to the supermarket; inadequate 

lighting at the entrances /exits to the supermarket, outside the supermarket and in the parking lot; 

failure to warn Plaintiff and failure to monitor the supermarket and the premises’ parking lots. 

(FAC ¶ 22.) These allegations are sufficient to allege breach of Defendant’s duty to protect Plaintiff 

from third party criminal acts, such as the assault alleged here.   

The uncertainty argument is somewhat unclear as to whether Defendant is arguing that 

paragraph 22 in the FAC is uncertain or whether the entire FAC is uncertain. In either situation, 

the Court find that the FAC is not so uncertain that it cannot be responded to. 
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2. 9:00 AM CASE NUMBER:  C22-01494 
CASE NAME:  APRIL MCKAY  VS.  FAY SERVICING, LLC 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT  
FILED BY:  FAY SERVICING, LLC 
*TENTATIVE RULING:* 
 
Before the Court are Defendants Fay Servicing, LLC; U.S. Bank Trust N.A., as Trustee of LSF8 Master 

Participation Trust (“Defendants”) (1) Demurrer to Second Amended Complaint (“SAC”) and (2) 

Motion to Strike Portions of the Second Amended Complaint.  

The SAC alleges two causes action: (1) violation of Civil Code Section 2923.7; and (2) violation of 

California Business and Professions Code 17200 et seq., Unfair Business Practices (the “UCL”). 

Defendants allege that the FAC fails to allege facts sufficient to state each of the above causes of 

action, pursuant to California Civil Code 430.10(e). 

Defendants’ Request for Judicial Notice ("RJN”) regarding the documents recorded in the Contra 

Costa County Recorder’s Office is granted. (Cal. Evid. Code 452(h); Fontenot v. Wells Fargo Bank, N.A. 

(2011) 198 Cal.App.4th 256, 265.)  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 
A demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

Factual Allegations 

Plaintiff April McKay is the owner of real property located at 4103 Mount Isabel Road, Antioch, 
California (“Property”). (SAC ¶10.) On December 6, 2021 a Notice of Default was recorded in Contra 
Costa County relating to the Property. (SAC ¶11, RJN Ex. 3.) After determining that a short sale would 
be her best option, on February 18, 2022, Plaintiff submitted a completed Borrower Assistance Form 
indicating Plaintiff would like to short sale her property. (SAC ¶13-14.) Plaintiff recruited real estate 
agent Tom Bell to be her agent to communicate with Defendants. (SAC ¶12-17.)  

On March 31, 2022, Plaintiff received word that her packet was being reviewed by the underwriting 
department and all foreclosure procedures would cease until a determination was made. (SAC ¶18.) 
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On April 18, 2022, Plaintiff’s request for a short sale was denied. (SAC ¶19.) Plaintiff was informed she 
had 30-days to appeal the decision. (Ibid.) On May 4, 2022, Plaintiff submitted her appeal 
documentation. (SAC ¶20.) Her appeal was denied on May 26, 2022. (SAC ¶21.) 

On June 6, 2022, Plaintiff notified Defendants that she wanted to accept the Deed in Lieu program, 
and she received an encrypted email with an Authorization to Release Information Form. (SAC ¶22.) 
Plaintiff was unable to open the form. On June 16, 2022, Plaintiff submitted the Authorization to 
Release Information Form. (SAC ¶23.) 

Procedural History 

Plaintiff filed a First Amended Complaint (FAC) on August 1, 2022. It alleged three causes of action: 

violations of Civil Code Sections (1) 2924.11 and (2) 2923.7; and (3) violation the UCL. Defendants 

demurred to the FAC on August 25, 2022. The Court granted the demurrer, with leave to amend, as to 

each of the three causes of action on October 10, 2022. Thereafter, Plaintiff filed her Second 

Amended Complaint (SAC) on October 25, 2022. Defendants demurred to the SAC on November 11, 

2022. 

Analysis 

Timeliness of SAC 

Defendant contends that Plaintiff’s SAC is untimely, and thus is procedurally deficient and should be 
dismissed. As noted by Defendant, in accordance with Local Rule 3.46(2), if a demurrer is sustained 
with leave to amend, “the party granted leave to amend shall have ten (10) calendar days after notice 
to amend…” (Local Rule 3.46(2).) This requirement is consistent with the California Rules of Court. 
(See Cal. R. Ct. 3.3120(g).)  

The hearing on Defendants’ initial demurrer was held on October 10, 2022. The Demurrer was 
sustained with leave to amend on that date. “Parties are deemed to have notice of the Court’s ruling 
[on a demurrer] as of the date of the hearing….” (Local Rule 3.46(3).) As such, Plaintiff was required to 
file her SAC on or before October 20, 2022. The SAC was filed on October 25, 2022 – five days after 
the deadline to file.  

In her Opposition, Plaintiff acknowledges that the SAC is untimely. She indicates that this was due to a 
“calendaring error,” in that Plaintiff’s counsel “accidentally placed the deadline to submit the Second 
Amended Complaint in the wrong month.” (Opp. at 3:21-23.) Plaintiff’s counsel, however, does not 
submit any type of declaration or other evidence to support this statement in the Opposition papers. 
Nor does Plaintiff explain why, if the “calendaring error” placed the deadline to submit the SAC “in 
the wrong month” the SAC was filed in the same month – but five days late. The explanation set forth 
in the Opposition – which is not supported by any declaration – does not appear reasonable.  

Given the above, the SAC could be deemed to be untimely and therefore procedurally deficient.  

 Civil Code § 2923.7  

“When a borrower requests a foreclosure prevention alternative, the mortgage servicer shall 
promptly establish a single point of contact and provide the borrower one or more direct means of 
communication with the single point of contact.” (Cal. Civ. Code § 2923.7(a).) The terms “single point 
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of contact” (“SPOC”) is defined to mean “an individual or team of personnel each of whom has the 
ability and authority to perform the responsibilities” outlined in the statute. (Cal. Civ. Code § 
2923.7(e).) These include communicating with the borrower regarding the process for applying for an 
available foreclosure prevention alternative and the corresponding deadlines, coordinating receipt of 
all documents received and notifying the borrower of any missing documents, having access to 
current information and being able to inform the borrower of the current status of the foreclosure 
prevention alternative, and having the authority to stop foreclosure proceedings when necessary. 
(Cal. Civ. Code § 2923.7(b).)  

First, it appears that Plaintiff is alleging that there was a violation because she spoke to a number of 
different persons whenever she contacted Defendants. (SAC ¶19.) Accordingly, the SAC alleges that 
Defendants failed to “provide Plaintiff with a single point of contact who could (sic) all of their 
statutory duties.” (Id. ¶ 29.) Here, although Plaintiff alleges that more than one person has worked on 
her account, this does not mean that there is no SPOC – as the statute specifically allows for a “team 
of personnel.” (Cal. Civ. Code § 2923.7(e).) 

As for those persons not having the authority or information to exercise their statutory duties, 
the SAC alleges that Plaintiff was (1) informed when she submitted the wrong form (SAC ¶16-17); 
(2) informed when her short sale request was being reviewed (SAC ¶18); (3) informed that 
foreclosure proceedings would cease until a determination was made (Ibid.); (4) told when her 
request was denied (SAC ¶19); (5) informed about her appeal rights (Ibid.); and (6) informed when 
her appeal was denied (SAC ¶21.) 

In addition, regarding having authority to stop foreclosure proceedings, the Notice of Default was 
recorded on December 6, 2021. (SAC ¶11, RJN Ex. 3.) On February 18, 2022, Plaintiff submitted a 
completed Borrower Assistance Form indicating Plaintiff would like to short sale her property. (SAC 
¶13-14.) On March 2, 2022, a Notice of Trustee Sale was recorded, setting the sale for April 12, 2022. 
(RJN Ex. 4.) On March 31, 2022, Plaintiff received word that her packet was being reviewed by the 
underwriting department and all foreclosure procedures would cease until a determination was 
made. (SAC ¶18.) That sale never took place, i.e. the foreclosure procedures were ceased. Plaintiff 
appealed the decision, which was denied on May 26, 2022. At some point, a trustee’s sale was again 
set – this time for July 7, 2022. (SAC ¶32.) Plaintiff filed her lawsuit on July 22, 2022. The SAC was filed 
on October 25, 2022. There is no mention of the trustee sale having taken place in either filing.   

It is worth noting that the above allegations are exactly the same in the SAC as they were in the FAC. 
Plaintiff does not appear to have made any new or additional allegations regarding an alleged 
violation of section 2923.7 since the granting of the original demurrer. 

In addition to the above, a borrower must allege a ‘material violation of Section … 2923.7” if they are 
requesting injunctive relief and “a trustee’s deed upon sale has not been recorded.” (Cal. Civ. Code 
2924.12(a)(1).) “A material violation is one that affected the borrower’s loan obligations, disrupted 
the borrower’s loan-modification process, or otherwise harmed the borrower.” (Billesbach v. 
Specialized Loan Servicing LLC (2021) 63 Cal.App.5th 830, 838.) 

Although it is unclear who stopped the trustee sales from going forward, someone employed by 
Defendant has the authority to stop the foreclosure proceedings and exercised that authority to stop 
the proceedings “when necessary.” (Cal. Civ. Code § 2923.7(b).) The SAC alleges that Plaintiff has yet 
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to hear about her application after submitting the Authorization Forms on June 16, 2022. However, 
it is clear that the trustee sale scheduled for July 7, 2022, did not take place.  

Given the above, Plaintiff has failed to plead a “material” violation of Section 2923.7. 

Based on the above, Defendants’ demurrer to the first cause of action is sustained. (CCP § 430.10(e).)  

California Business and Professions Code § 17200, et seq. 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business act 
or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a person 
who has suffered injury in fact and has lost money or property as a result of unfair competition. (Cal. 
Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that the 
economic injury was the result of, i.e., caused by, the unfair business practice that is the gravamen of 
the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.) 

The SAC alleges that “Defendants’ violations of California Civil Code §§ 2924.11 and 2923.7 et seq. 
constitute unfair business practices in violation of California Business and Professions Code § 17200 et 
seq.” (SAC ¶42.) (It appears that Plaintiff failed to remove reference to Civil Code section 2924.11 
when she dropped that cause of action from the SAC.)  

Plaintiff reiterates in her Opposition that her UCL claim is based on violation of California Civil Code 
section 2923.7, the basis of her first cause of action. (Opp. at 5:26-6:2.) Thus, the SAC and Plaintiff’s 
Opposition show that she is reliant upon the unlawful prong of the UCL to support her claim. 
Specifically, violations of Civil Code section 2923.7.  

“A practice is unlawful if it violates a predicate law.” (CADC/RADC Venture 2011-1 LLC v. Bradley 
(2015) 235 Cal.App.4th 775, 792-93 citing Cel-Tech Communications, Inc. v. Los Angeles Cellular 
Telephone Co. (1999) 20 Cal.4th 163, 180.) A party cannot, however, “state a violation of the UCL 
under the ‘unlawful prong’ predicated on a violation of [another] statute [when] there were no 
violations” of those other statutes. (Daugherty v. American Honda Motor Co., Inc. 144 Cal.App.4th 
824, 838.) As stated above, Plaintiff has failed to allege any violation of a law, statute, or regulation.  

The FAC also fails to allege or show that any of the alleged acts were ‘unfair,’ nor is fraud alleged. 
Accordingly, the FAC fails to alleges facts to support the UCL cause of action.   

Based on the above, Defendants’ demurrer to the third cause of action is sustained. 
(CCP § 430.10(e).)  

Leave to Amend 

“Leave to amend should be denied where the facts are not in dispute and the nature of the claim is 
clear, but no liability exists under substantive law.” (Lawrence v. Bank of Am. (1985) 163 Cal.App.3d 
431, 436 multiple citations omitted.) When seeking leave to amend, the burden is on the Plaintiff to 
show “in what manner he [or she] can amend [the] complaint and how that amendment will change 
the legal effect of the pleading.” (Cooper v. Leslie Salt Co. (1969) 70 Cal.2d 627, 636 citing Saint v. 
Saint (1932) 120 Cal.App. 15, 23-24; see also Heritage Pacific Financial, LLC v. Monroy (2013) 215 
Cal.App.4th 972, 994 holding that plaintiff “has the burden of proving that an amendment would cure 
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the defect.”) 

In her conclusion, Plaintiff generally states that if the Court deems “any of the allegations insufficient, 
Plaintiff respectfully requests leave to amend.” (Opp. at 6:16-17.) Plaintiff does not, however, provide 
any explanation as to how she can amend the Complaint to sufficiently allege a cause of action, nor 
does she explain how any proposed amendments “will change the legal effect of the pleading.” 
(Cooper, supra, 70 Cal.2d at 636.) In comparing the FAC and the SAC, it appears that the only material 
change (other than dropping the first cause of action for violation of Civil Code section 2924.11) was 
the addition of paragraph 33 of the SAC. This single paragraph only attempted to address the 
‘materiality’ of the alleged violation of section 2923.7. It did not, however, address the underlying 
defects in that cause of action.  

As Plaintiff has failed to allege facts sufficient to support a cause of action under Civil Code section 
2923.7 and the UCL, has failed to explain how she could further amend the Complaint to provide facts 
to support a cause of action, nor explained how such proposed amendments will change the legal 
effect of the pleading, Plaintiff’s request for leave to amend is denied.  

Based on the above, Defendants’ demurrer to the first and second causes of action are sustained 
without leave to amend. (CCP § 430.10(e).) 

Motion to Strike 

To begin with, Plaintiff filed a notice of non-opposition in response to Defendants’ Motion to Strike. 
As such, said motion would be granted. Based on the above ruling on the Demurrer, however, the 
Motion to Strike is denied as moot. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  C22-01494 
CASE NAME:  APRIL MCKAY  VS.  FAY SERVICING, LLC 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT  
FILED BY:  FAY SERVICING, LLC 
*TENTATIVE RULING:* 
 
See Line 2 above. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01864 
CASE NAME:  RON CERRI  VS.  AMAZON LOGISTICS, INC. 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE (Attorney Sean Murray)  
FILED BY:  RON CERRI 
*TENTATIVE RULING:* 
 
Granted. 
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5. 9:00 AM CASE NUMBER:  C22-01864 
CASE NAME:  RON CERRI  VS.  AMAZON LOGISTICS, INC. 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE (Attorney William Parrish) 
FILED BY:  RON CERRI 
*TENTATIVE RULING:* 
 
Granted. 

 
 

  

 
    

6. 9:00 AM CASE NUMBER:  MSC15-01622 
CASE NAME:  McMAHON  VS.  HENDRICKS 
HEARING ON MOTION TO SET ASIDE ORDER AFTER OCTOBER 17 HEARING  
FILED BY:  FRANCINE McMAHON 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Francine McMahon’s Motion to Set Aside Order After October 17 

Hearing Which Denied Motion to Vacate Trial Setting and Dismiss Case [C.C.P. § 663] (“Motion”). 

Analysis  

Defendant seeks to have the Court set aside its October 17, 2022, order denying Defendant’s Motion 

to Dismiss and Vacate Trial Setting. Defendant relies upon California Code of Civil Procedure section 

663 as the basis for such a request. Section 663 states, in relevant part: 

A judgment or decree, when based upon a decision by the court … may, upon motion 

of the party aggrieved, be set aside and vacated by the same court, and another and 

different judgment entered, for either of the following causes, materially affecting 

the substantial rights of the party and entitling the party to a different judgment:  

1. Incorrect or erroneous legal basis for the decision, not consistent with or not 

supported by the facts; and in such case when the judgment is set aside, the 

statement of decision shall be amended and corrected… 

As noted by Plaintiff, section 663 specifically applies to a “judgment or decree.” “A judgment is 

defined by the code as ‘the final determination of the rights of the parties in an action or 

proceeding.’” (Rubenstein v. Rubenstein (2000) 81 Cal.App.4th 1131, 1145 quoting California Code of 

Civil Procedure § 577.) “It is ‘the law’s last work in a judicial controversy.’” (Ibid.)  

The Court’s October 17, 2022, order is not a judgment or final determination of the rights of the 

parties. Section 663 “empowers a trial court, on motion of ‘[a] party … entitled to a different 

judgment’ from that which has been entered, to vacate its judgment and enter ‘another and different 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

10 

judgment.’” (Forman v. Knapp Press (1985) 173 Cal.App.3d 200, 203.) Here, no judgment has been 

entered, and Defendant is not entitled to “another different judgment.”  

The “rule is well settled that a judgment or order once regularly entered can be modified or vacated 

by the court which entered it only in the manner prescribed by statute….” (Eisenberg v. Superior Court 

of California (1924) 193 Cal. 575, 581.) As stated above, CCP section 663 pertains to vacating and 

changing a judgment. It appears that what Defendant is attempting to do is have the Court reconsider 

its prior order. “The name of a motion is not controlling, and, regardless of the name, a motion asking 

the trial court to decide the same matter previously ruled on is a motion for reconsideration under 

Code of Civil Procedure section 1008.” (Powell v. County of Orange (2011) 197 Cal.App.4th 1573, 

1577.)  

A motion for reconsideration is to be brought under CCP section 1008. Defendant did not, however, 

provide notice that she was seeking reconsideration under section 1008. Nor does Defendant 

reference any “new or different facts, circumstances, or law,” which are required to be presented on 

a motion for reconsideration. (CCP § 1008.) Such a motion must also be supported by an affidavit or 

declaration asserting specific information related to the motion. (CCP § 1008(a).) As the Motion does 

not contain any such information, the Motion is not procedurally or substantively proper as a motion 

for reconsideration. 

Based on the above, Defendant’s Motion is denied. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC17-01167 
CASE NAME:  JONES  VS.  TZEN-WEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT    
FILED BY:  CROSS-DEFENDANTS 
*TENTATIVE RULING:* 
 

Before the Court is a motion for summary judgment filed by cross-defendants George Hites and 

Emo-Gizella Hites (the "Hiteses") seeking summary judgment on the cross-complaint filed by cross-

complainants Guy Tzen-Wen a/k/a Tzen-Wen Guo a/k/a/ Guo Tzen-Wen ("Guo") and Lin Bih-Wan 

a/k/a Bih-Wan Lin ("Lin") (collectively "Guo/Lin"). For the reasons set forth, the motion is denied. 

Background 

The Hiteses owned a large property in Danville, California that was ultimately subdivided into two 

parcels, one of which is owned by plaintiffs Jeffrey and Shannon Jones (collectively, "Jones") and the 

other by Guo/Lin. In 2016, Jones bought a 47-acre property from the Hiteses located at 5945 Bruce 

Drive in Danville, California ("Jones Property"). Guo/Lin Parties own the property located at 5950 

Bruce Drive, Danville, California ("Guo/Lin Property"), which is uphill from the Jones Property and 

which they purchased in 2011. 

This litigation arises out of landslides that occurred on the Jones Property in early 2017 that allegedly 
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damaged the Jones Property. On June 22, 2017, Jones filed suit against various parties, including 

Guo/Lin, for repair costs and other damages and injunctive relief. (Def. RJN ¶ 1.) Guo/Lin filed a cross-

complaint against the Hiteses and others on September 5, 2017. (X-Def. Exh. 5.)  

The Guo/Lin Cross-Complaint alleged six causes of action against the Hiteses, and two other causes of 

action against the former owners of the Guo/Lin Property, the Hoelsches. The Hites previously moved 

for summary adjudication of two causes of action (6th and 8th C/As) which was granted. (X-Def. Exh. 

15 [MSA Order filed 5/2/2022].) The Hiteses reached a settlement with Jones approved by the Court 

as a good faith settlement under Code of Civil Procedure sections 877 and 877.6, and the Court 

dismissed the indemnity-related claims against the Hiteses (1st, 2nd, and 3rd C/As) based on that 

settlement, leaving only the negligence cause of action (4th C/A) pending against the Hiteses. (X-Def. 

Exh. 16 [GFS Order filed 7/8/2022].)  

The Hiteses now move for summary judgment on the Guo/Lin Cross-Complaint and the negligence 

cause of action. They contend that that negligence cause of action is barred by the statute of 

limitations. Guo/Lin opposes the motion. 

Supplemental Briefing 

The initial hearing on the motion was held on December 19, 2022. The Court took the matter under 

submission after oral argument and requested supplemental briefing by the parties to address 

additional issues related to the Hiteses' statute of limitations defense for latent defects in the real 

property under Code of Civil Procedure section 337.15. The parties each timely filed two 

supplemental briefs in accordance with the Court's order. The Court has considered the supplemental 

briefing in issuing this ruling, as noted below. 

Legal Standards for Ruling on Motion for Summary Judgment 

A motion for summary judgment "shall be granted if all the papers submitted show that there is no 

triable issue as to any material fact and that the moving party is entitled to judgment as a matter of 

law." (Code Civ. Proc. § 437c(c).) When a defendant moves for summary judgment, the defendant 

bears the burden of producing evidence that plaintiff cannot prove one or more essential elements of 

plaintiff's claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but 

need not, present evidence that conclusively negates an element of the plaintiff's cause of action. 

The defendant may also present evidence that the plaintiff does not possess, and cannot reasonably 

obtain, needed evidence--as through admissions by the plaintiff following extensive discovery to the 

effect that he has discovered nothing."].) 

The issues to be considered on a motion for summary judgment are defined by the pleadings. (Doe v. 

Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on summary judgment 

are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 161 ["The 

complaint measures the materiality of the facts tendered in a defendant's challenge to the plaintiff's 

cause of action.,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381.) When 

multiple theories are alleged in complaint, a defendant must negate all of them to prevail on a motion 

for summary judgment. (Teselle v. McLoughlin, supra, 173 Cal.App.4th at 161-162.) " '[A]s to each 
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claim as framed by the complaint, "the motion must respond by establishing a complete defense or 

otherwise showing there is no factual basis for relief on any theory reasonably contemplated by the 

opponent's pleading." [Citations, internal quotation marks and italics omitted.]" (Doe v. Good 

Samaritan Hospital, supra, 23 Cal.App.5th at 661 [quoting Eriksson v. Nunnink (2011) 191 Cal.App.4th 

826, 848].) Once the defendant has met this initial burden, the burden shifts to the plaintiff to 

produce admissible evidence showing that a triable issue exists. (Advent, Inc. v. National Union Fire 

Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443, 453; Code Civ. Proc. § 437c(p)(2).) 

The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 

party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 

ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary judgment cannot be granted 

when the facts are susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota 

Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 

Cal.App.4th 1378, 1392].) "All doubts as to the propriety of granting the motion—i.e., whether there 

is any triable issue of material fact—are to be resolved in favor of the party opposing the motion." 

(Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Resolution of the statute of limitations is ordinarily a question of fact, but the issue can be resolved by 

summary judgment where the facts are only susceptible of one reasonable inference. (NBCUniversal 

Media, LLC v. Superior Court (2014) 225 Cal.App.4th 1222, 1231 [collecting cases].) The statute of 

limitations is an affirmative defense on which cross-defendants bear the burden of proving each 

element of the defense, "which would also be [their] burden at trial." (Acosta v. Glenfed Development 

Corp. (2005) 128 Cal.App.4th 1278, 1292-1293 [addressing statute of limitations defense under Code 

of Civil Procedure section 337.15].)  

Defendants must present undisputed material facts and evidence in their initial moving papers 

sufficient to support entry of judgment in their favor on that defense before the burden shifts to the 

plaintiffs. (See, e.g., Acosta v. Glenfed Development Corp., supra, 128 Cal.App.4th at 1292-1293 

[defendants addressed affirmative defense under section 337.15 "by setting forth the date that the 

notice of completion for each plaintiff's home was recorded, and the date the respective homeowner 

was named as a plaintiff in this suit."].) Where there is an exception to an affirmative defense, "a 

defendant must also negate the exception as part of its initial burden on summary judgment if, but 

only if, the complaint alleges facts triggering potential applicability of the exception. [Citations 

omitted.]." (Varshock v. Department of Forestry & Fire Protection (2011) 194 Cal.App.4th 635, 651.) 

In Acosta v. Glenfed Development Corp., supra, 128 Cal.App.4th 1278, the Court concluded that the 

defendant moving for summary judgment did not have the burden as part of its initial moving papers 

to demonstrate the exception in Code of Civil Procedure section 337.15(f) that "This section shall not 

apply to actions based on willful misconduct or fraudulent concealment" did not apply in order to 

shift the burden to the plaintiff opposing the motion. (Id. at 1292–1293.) 
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Defendants' Request for Judicial Notice 

Defendant requests that the Court take judicial notice of four facts shown by the Court's records in 

this case, including that the only cause of action remaining in the Guo/Lin Cross-Complaint against 

the Hiteses is the fourth cause of action for negligence. The Court grants the unopposed request. 

(Evid. Code §§ 452(d) and (h).) 

Analysis 

The Hiteses move for summary judgment on the ground the negligence claim is barred as a matter of 

law by the three-year statute of limitations for negligence (Code of Civil Procedure section 338) and 

by the ten-year statute of limitations for latent property defects (Code of Civil Procedure section 

337.15). Their answers assert the statute of limitations as an affirmative defense. (X-Def. Exhs. 13 and 

14 [G. Hites Answer, 2nd Aff. Def.; E. Hites Answer, 2nd Aff. Def.].) 

A. Undisputed Facts 

Virtually all of the material facts set forth in the Hiteses' Separate Statement of Undisputed Material 

Facts ("X-Def. UMF") are not disputed by Guo/Lin. (See X-Def. UMF Nos. 1-10, 12-17, 20-22, 25-28, 

31-40.) Among the facts that are undisputed is that Guo/Lin alleged that the Hoelsches, the former 

owners, had actual knowledge of the "landslide activity" occurring on the Guo/Lin Property during the 

time they resided at the Guo/Lin Property, including knowledge of a landslide that occurred in 2005. 

(X-Def. UMF Nos. 13-15.) The facts are also undisputed that the Hiteses caused repairs to be 

performed by Jim Perry at the Guo/Lin Property to address the 2005 landslide at least in 2006 and 

preceding June 20, 2007. (X-Def. UMF Nos. 17, 20.)  

The Hiteses cite essentially undisputed deposition and other testimony of the Guo/Lin expert Mark 

Myers and responses by Guo/Lin to RFAs. (X-Def. UMF Nos. 16-21, 24-27.) Based on those UMFs, the 

Hiteses contend that (a) the evidence based on the Guo/Lin expert's testimony (Mark Myers) that 

there were repairs made to the Guo/Lin Property in 2008 is not supported by the Google earth 

photographs on which he relied because the photographs are unauthenticated; (b) Myers concluded 

the landslide in late 2016/early 2017 was a "recurrence" of the 2005 landslide, which they contend 

means it is the "same" landslide as occurred in 2005, and therefore any claims based on that landslide 

are outside the 10-year statute of limitations; and (c) Guo/Lin do not have evidence of any repairs 

made by Jim Perry on the Guo/Lin Property within ten years of the filing of the Jones lawsuit, based 

on their responses to the Hiteses RFAs. (X-Def. UMF Nos. 20, 21.)  

B. Negligence Statute of Limitations and Discovery Rule  

The Hiteses contend that the Hoelsches' knowledge of the 2005 landslide is imputed to Guo/Lin as 

the subsequent property owner, though the Hiteses cite no authority to support that proposition, and 

that the Guo/Lin negligence claim accrued when the 2005 landslide occurred and is now barred by 

the three-year statute of limitations for negligence under Code of Civil Procedure sections 338(b) and 

337.15. (Opp. p. 13, l. 21 -p. 14, l. 3; X-Def. UMF Nos. 13-15 [Hoelsches had knowledge of the 2005 

landslide].) The Hiteses' argument is premised on the position that the "property damage" to the 
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Guo/Lin Property was the 2005 landslide. (Opp. p. 13, ll. 15-26, citing Kirby v. Albert D. Seeno 

Construction Co. (1992) 11 Cal.App.4th 1059, 1065 [accrual of tort cause of action from occurrence of 

last element essential to the cause of action and runs from date of defendant's act causing immediate 

and permanent damage to the property].)  

The argument does not address the basis of the negligence claim alleged in the Cross-Complaint, 

which is that the Hiteses negligently repaired the 2005 landslide damage by performing grading, filling 

and other work to restore the Guo/Lin Property. The Cross-Complaint alleges the negligent repairs 

made between 2005 and 2008 (Z-Def. UMF Nos. 16, 18, 26) are the acts that caused damage to the 

Guo/Lin Property when the 2016/2017 landslide occurred. The Hiteses' motion cites an allegation 

from paragraph 56 of the Cross-Complaint that the negligence Guo/Lin allege is due to the Hiteses' 

"failure to correct or control the landslides." (X-Def. UMF No. 28 [citing X-Compl. ¶ 55].) The failure to 

"correct or control" the landslides, however, must be also read in the context of the allegations that 

precede that paragraph alleging the Hiteses performed unpermitted and substandard repairs of the 

Guo/Lin Property and the earlier landslides. (X-Def. Exh. 5 [see, e.g., X-Compl. ¶¶ 12-16, 28-33, 52-

54].) 

Leaf v. City of San Mateo (1980) 104 Cal.App.3d 398 ("Leaf"), cited by the Hiteses, supports that under 

the discovery rule, the Guo/Lin negligence cause of action did not accrue until the 2016/2017 

landslide, which is the occurrence which caused compensable injury to the Guo/Lin Property from the 

negligent repairs and caused them to discover the cause of the damage was the negligent repairs 

made by the Hiteses. In Leaf, the Court held the plaintiffs' claims against the City of San Mateo for a 

defective sewer system under or near their property which caused damage to their residence was not 

time-barred. Though the homeowners were aware that their property had been damaged and 

pursued prior lawsuits based on that damage, they did not discover the negligent cause was the City's 

sewer system until a subsequent cave-in. Citing a number of tort decisions, the Court explained that 

the accrual of a cause of action under the discovery rule has been interpreted to be "when 'plaintiff 

either (1) actually discovered his injury and its negligent cause or (2) could have discovered injury and 

cause through the exercise of reasonable diligence.' [Citations omitted.]" (Id. at 407 [quoting Sanchez 

v. South Hoover Hospital (1976) 18 Cal.3d 93, 96-97 (italics added)].) (See also Kirby v. Albert D. Seeno 

Construction Co., supra, 11 Cal.App.4th at 1065 [same].) 

Siegel v. Anderson Homes, Inc. (2004) 118 Cal.App.4th 994, cited by the Hiteses and applying the 

discovery rule, supports that the cause of action for negligent repair of the landslide did not accrue in 

this case until the 2016/2017 landslide occurred causing damage to the Guo/Lin Property as a result 

of the defective and negligent grading and filling performed by the Hiteses to repair the property 

after the 2005 landslide. That case involved a successive homeowner whose residence sustained 

structural damage to the framing inside the home's walls from water leakage while the prior owner 

held title, but the damage was not discovered until sometime after the new homeowner took title. 

The Court reversed the trial court's order dismissing the plaintiffs' claims against the builder, holding 

that the subsequent owners who discovered the property damage and its negligent cause were 

entitled to assert the cause of action. (Id. at 1009, 1014 [finding discovery of latent defects is relevant 
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not just to the commencement of the statute of limitations but also to the "accrual of the cause of 

action" which requires compensable injury before cause of action accrues].) (See also Keru 

Investments, Inc. v. Cube Co. (1998) 63 Cal.App.4th 1412, 1423-1425 [defective earthquake retrofit 

work performed on property in 1985 which subsequently sustained extensive damage in 1994 

Northridge earthquake, both events at a time when Moross Group owned the property and therefore 

Moross Group, not a subsequent owner, had the property damage claim, stating the "tort cause of 

action arose . . . either when the defective work was completed or when the building sustained 

damage" as a result of the earthquake].)  

Notice or knowledge of the 2005 landslide is not the same as notice or knowledge that the Hiteses 

performed negligent, substandard repairs of the landslide and grading on the Gou/Lin Property. 

The Hiteses' motion is not supported by any evidence that (a) the Hoelsches or Guo/Lin had any 

notice or knowledge of the Hiteses' defective repair work and substandard grading and filling on the 

Guo/Lin Property until the subsequent 2016/2017 landslide, or (b) that the Guo/Lin Property had 

sustained appreciable, compensable injury from the Hiteses' defective grading work until the 

2016/2017 landslide. Under the discovery rule and these authorities, the claim against the Hiteses for 

property damage caused by the defective repair and grading work after the 2005 landslide did not 

accrue until the 2016/2017 slide for purposes of the statute of limitations for property damage under 

Code of Civil Procedure section 338. 

C. Latent Defects Ten-Year Statute of Repose 

The Hiteses argue that another statute, Code of Civil Procedure section 337.15, imposes an outside, 

ten-year limitation on bringing claims for latent property damage and bars the Guo/Lin negligence 

claim. The parties dispute whether the ten-year statute of repose for construction defects in Code of 

Civil Procedure section 337.15 applies to these circumstances. The Court requested supplemental 

briefing by the parties to address the application of Code of Civil Procedure section 337.15 and the 

undisputed material facts (or disputed facts) and evidence the parties contend support their 

respective positions. 

Moving parties contend that the 10-year statute of limitations of Code of Civil Procedure section 

337.15 applies to bar the negligence claim. There are multiple elements of this statute as to which the 

Hiteses bear the burden of proof to demonstrate the statute provides them a complete defense to 

the negligence claim. 

1. Person Who Develops Real Property Element; Defense Cannot Be Asserted by 

Homeowner or Person in Control 

Code of Civil Procedure section 337.15(a) applies to claims against "any person . . . who develops real 

property or performs or furnishes the design, specifications, surveying, planning, supervision, testing, 

or observation of construction or construction of an improvement to real property." (Code Civ. Proc. 

§ 337.15(a).) 

The Hiteses contend they qualify as persons who developed the real property to meet this essential 

element of the defense under Code of Civil Procedure section 337.15(a). (Hites Supp. Brief p. 3, ll.2-3.) 
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The Hiteses, however, do not cite any undisputed material fact or evidence supporting the motion 

that they "developed" the Guo/Lin Property. They have not cited any UMF in their Separate 

Statement or evidence in support of their motion that proves that essential fact. 

In their Supplemental Response Brief, they argue that if the Guo/Lin claim against the Hiteses is based 

on claim of defective repair and grading work by their alleged agent Jim Perry, "equitable principles 

dictate that affirmative defenses that would apply to Jim Perry would apply to the Hiteses." (Hites 

Supp. Resp. Brief p. 3, ll.9-21.) They cite no authority to support this proposition.  

Nevertheless, arguably, under the language of the statute, the Hiteses may qualify as persons "who . . 

. perform[ed] . . . observation of construction or construction of an improvement to real property" 

by hiring a contractor to perform the repair, grading and filling work on the hillside. (Code Civ. Proc. 

§ 337.15(a).) Guo/Lin's negligence cause of action alleges that the Hiteses performed the allegedly 

defective repairs, grading and filling on their property, which may qualify them for protection under 

this provision. 

The 10-year limitation period cannot be asserted as a defense "by any person in actual possession or 

the control, as owner, tenant or otherwise, of such an improvement, at the time any deficiency in the 

improvement constitutes the proximate cause for which it is proposed to bring an action." (Code Civ. 

Proc. § 337.15(e).) They point out that they did not own the Guo/Lin Property at the time the 2005 

landslide occurred or when the allegedly defective grading and filling work was done thereafter in 

2006 or 2007 (or 2008 according to Guo/Lin's expert), as the Guo/Lin Property was admittedly owned 

by the Hoelsches in that time frame. (UMF Nos. 2-4.) The Guo/Lin claim that the Hiteses were in 

possession and control of the portion of the Guo/Lin Property where the 2005 slide occurred and 

where subsequent grading and filling was performed by the Hiteses is not supported by any evidence 

in the record on the motion, and the Court does not consider those contentions. (See Guo/Lin Supp. 

Resp. Brief p. 3, ll. 18-24.) The evidence that the Hoelsches owned the Guo/Lin Property supports an 

inference that the Hiteses were not in possession or actual control of the Guo/Lin Property, and 

based on the record before the Court on the motion, the reasons the Hiteses were performing 

grading and filling work on the Guo/Lin Property after they sold it are simply unexplained.  

2. Substantial Completion 

The 10-year period generally commences "upon substantial completion of the improvement," but no 

later than the earlier of (a) the "date of use or occupation of the improvement," or (b) one "year after 

termination or cessation of work on the improvement." Substantial completion "relate[s] specifically 

to the performance or furnishing design, specifications, surveying, planning, supervision, testing, 

observation of construction or construction services by each profession or trade rendering services to 

the improvement." (Code Civ. Proc. § 337.15(g)(3) and (4).) "The critical point is completion of the 

improvement, or aspect of the improvement, for which a given defendant is responsible. The period 

of repose commences when the specific improvement alleged to be defective is substantially 

complete even it is part of a larger development that is completed later, and, as to a particular 

subcontractor, upon completion of that subcontractor's work, not the total development of which it is 
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a part. [Citation omitted.]" (Estuary Owners Assn. v. Shell Oil Co. (2017) 13 Cal.App.5th 899, 913 

[citing Liptak v. Diane Apartments, Inc. (1980) 109 Cal.App.3d 762, 772-773.)  

The Hiteses contend the statute of limitations began to run no later than 2006 when the work on the 

grading and filling was performed by Jim Perry and "substantially completed." As evidence of 

substantial completion, they cite an invoice from Jim Perry dated June 20, 2007 and rely on UMF Nos. 

7, 17, and 20. (Hites Supp. Brief p. 5, l. 27 – p. 6, l. 9.)  

As set forth above, the Cross-Complaint frames the allegations of negligence against the Hiteses 

broadly in terms of the time frame in which the Hiteses performed grading (1999-2011, at least) and 

without reference to any specific contractor or agent who actually did the work the Hiteses' allegedly 

performed negligently. These are the allegations the Hiteses must negate to prevail on summary 

judgment. (Doe v. Good Samaritan Hospital, supra, 23 Cal.App.5th at 661 [issues considered on 

summary judgment are "defined by the pleadings"]; Teselle v. McLoughlin, supra, 173 Cal.App.4th at 

161.)  

The Hiteses bear the burden of proving the date by which all grading and filling work they performed 

was "substantially completed." As the Court indicated in the initial tentative ruling on the motion, the 

Hiteses' motion does not negate the allegations of the Cross-Complaint that the Hiteses performed 

repair work on landslides on the Guo/Lin Property between July 1999 and August 2016 and grading 

and filling work on the Guo/Lin Property during that time frame (or between June 1999 and June 

2011). (X-Compl. ¶¶ 12-16, 28-33.) Guo/Lin allege that the Hiteses' breaches of duty in improperly 

grading and repairing landslides on the Guo/Lin Property without permits between 1999 and 2011 

caused damage to the Guo/Lin Property. (X-Def. Exh. 5 [X-Compl. ¶¶ 31-34 [Hoelsches allowed the 

Hiteses to perform grading, filling, and repairs on the Guo/Lin Property between 1999 and 2011 that 

was performed in a substandard manner and without permits], 52-54-56].)  

The Hiteses have not presented evidence from which the Court can conclude that the Hiteses did not 

perform repair work after Jim Perry performed his services in 2006 or prior to June 20, 2007. The 

Hiteses contend that Guo/Lin do not have evidence of any repairs made on the Guo/Lin Property 

within ten years of the filing of the Jones lawsuit; however, UMF Nos. 17 and 20 and the Guo/Lin 

Responses to RFA Nos. 21 and 22 do not directly support that proposition or an inference to that 

effect. The responses only indicate that Guo/Lin had insufficient information available at the time of 

the responses to dispute that "the work performed by Jim Perry occurred prior to June 20, 2007" and 

to dispute the work performed by Jim Perry was not performed on the Guo/Lin Property, although 

later deposition testimony by Myers submitted in support of the motion refutes the latter. (X-Def. 

UMF Nos. 17 [Perry 2006 invoice], 20 [work performed by Perry prior to June 20, 2007], 21 

[insufficient information available to dispute work was not performed by Perry on the Guo/Lin 

Property, but disputed by later testimony of Guo/Lin expert Myers]; and X-Compl. Resp. to UMF No. 

21 [citing Myers deposition testimony].)  

The Hiteses evidence points to Jim Perry's grading and filling work being negligently performed, and 

they submit evidence that he performed some grading and filling work in 2006. To obtain summary 
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judgment on the negligence claim based on the statute of repose of Code of Civil Procedure section 

337.15, however, they must demonstrate that the facts and evidence are undisputed that (a) the 

work performed by Jim Perry on the Guo/Lin Property was the only grading and filling work 

performed by or on behalf of the Hiteses on the Guo/Lin Property after the 2005 slide, and (b) Jim 

Perry's work on the Guo/Lin Property grading and filling was substantially completed more than ten 

years prior to the commencement of this action, which they have also not established. They have not 

established that there are no material facts in dispute as to either. 

The Hiteses have not cited evidence in support of the motion or facts in the Separate Statement that 

the only grading and filling work the Hiteses performed on the Guo/Lin Property was performed by 

Jim Perry. The Hiteses have not cited facts or evidence that they did not perform any repair work, 

grading or filling, on the Guo/Lin Property after June 20, 2007 themselves or through another 

contractor or agent other than Jim Perry. Even if the Court construed the evidence before the Court 

to mean that the repair, grading, and filling work performed by Jim Perry was negligently performed, 

given the broad allegations of the Cross-Complaint, the Hiteses have not presented evidence that 

there were no other negligent repairs, grading, and filling work performed between 1999 and 2011 

made by or on behalf of the Hiteses to fully negate the allegations of the negligence claim in the 

Cross-Complaint.  

On summary judgment, the Court is required to construe the moving party's evidence strictly and 

in a light most favorable to the party opposing summary judgment. (Johnson v. American Standard 

(2008) 43 Cal.4th 56, 64; Weiss v. People ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) 

(See also Estuary Owners Assn. v. Shell Oil Co., supra, 13 Cal.App.5th at 912.) The Hiteses have not 

negated the allegations of the Cross-Complaint that the Hiteses performed grading and filling on the 

Guo/Lin Property between 1999 and 2011 based on the UMFs and evidence submitted in support of 

the motion.  

Even if the Hiteses could meet their initial burden of proof that Jim Perry was the only person who 

performed grading or filling for the Hiteses and that his work was substantially completed more than 

ten years before the commencement of this suit based on solely the invoice(s) from Jim Perry and 

lack of evidence of other invoices from Perry, Cross-Complainants have raised a triable issue of 

material fact regarding grading work performed as late as 2008 through the deposition testimony and 

declaration of their expert Myers, cited in the Hiteses' motion and UMFs. (UMF Nos. 16-21, 24-27.)  

The Hiteses themselves cite the testimony of the Guo/Lin expert Mark Myers that he determined 

both that Jim Perry performed repairs on the Guo/Lin Property and that repairs to the landslide 

continued to be made in 2008. (X-Def. UMF Nos. 16, 18, 26 and supporting declaration and deposition 

evidence.) The Hiteses cite in support of their motion testimony by Myers that repairs were made to 

the landslide at the Guo/Lin Property from 2005 to 2008, based at least in part on Google earth 

photos of the property, and that Myers concludes it was the faulty repairs made to the Guo/Lin 

Property between 2005 and 2008 that resulted in the landslide that occurred in late 2016 on the 

Guo/Lin Property. (X-Def. UMF Nos. 16, 18, 26 and supporting declaration and deposition evidence.) 

In Opposition to the motion, Guo/Lin has presented additional evidence from the Hiteses' expert of 
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repairs in April 2008. (X-Compl. Addl. Fact No. 1 and supporting evidence.) It is not material for the 

resolution of the motion whether the Hiteses' expert agreed or disagreed with Myers that repair work 

was performed in 2008, because Myers' testimony in his deposition and declarations raises a triable 

issue of fact that repair work on the landslide was performed on the Guo/Lin Property in 2008. (See 

Reply to Guo/Lin Addl. Mat. Fact No. 1; Reply p. 4, ll. 12-18.)  

The Moving Parties' Separate Statement repeatedly cites as undisputed material facts Myers' opinion 

that repairs occurred at the Guo/Lin Property between 2005 and 2008. (X-Def. UMF Nos. 16, 18, 26, 

27.) They have offered those facts as undisputed and as the basis for their motion. Moving Parties' 

arguments raised for the first time in the reply that the conclusion is "really" based on 2006 and 2007 

photographs ignores the stated undisputed facts they offered in support of the motion, and in any 

event appears to misconstrue Myers' testimony, which refers to an April 2008 image as a point of 

comparison to earlier photos. (Reply p. 6, ll. 6-19.)  

The Hiteses discount Myers' testimony regarding any repairs in 2008 as they contend Google earth 

photographs relied on by Myers are "unauthenticated" or grainy and therefore do not provide a basis 

for his opinions regarding the timing of the landslide repairs. In Opposition to the motion, Guo/Lin 

cite evidence that the Hiteses' expert also relied on the Google earth photographs in his report, citing 

a reference in the expert report to "April 2008 Google Aerial" and stating "Some soil stockpiles along 

toe of slope on" Guo/Lin Property. (X-Compl. Addl. Mat. Fact No. 1; Wu Decl. ¶ 2 and Guo/Lin Index of 

Exh., Exh. 1.) Guo/Lin also include a "rough" transcript of the Hiteses' expert  deposition. (X-Compl. 

Addl. Mat. Fact No. 1; Wu Decl. ¶ 2 and Guo/Lin Index of Exh., Exh. 1.)  

The rough deposition transcript of the Hiteses' expert is inadmissible, as set forth below. (Code Civ. 

Proc. § 225.540(b).) The Hiteses, however, do not cite any legal basis to support their position that 

Myers' expert opinion that repairs were made in 2008 can be disregarded because the Google earth 

photograph is not authenticated. (See Evid. Code § 801; Olive v. General Nutrition Centers, Inc. (2018) 

30 Cal.App.5th 804, 821–822 [expert may rely on inadmissible but reliable evidence].) The excerpt of 

the expert report by the Hiteses' expert, Glenn Tofani, also refers to an April 2008 "Google aerial," 

which supports the reliability of the evidence. (See Ambriz v. Kelegian (2007) 146 Cal.App.4th 1519, 

1527 [authenticity can be established by opposing party's reliance on the same source of evidence, in 

that case a deposition transcript]; Evid. Code §§ 1400, 1401, 1414.)  

In addition, the testimony cited by the Hiteses in UMF No. 18 indicates Myers may have also  

reviewed other aerial photographs in analyzing the visual differences between the Guo/Lin Property 

between 2005 and 2008. (X-Def. UMF No. 18; X-Def. Exh. 9 [Myers Depo. 31:5-15, but see Myers 

Depo. 106:25-107:16].) Further, Myers explained the fact that he could observe the material on the 

Google earth image despite the fact the image was grainy indicated the size was relatively large. (See, 

e.g. X-Def. UMF Nos. 18, 19 and cited evidence, and X-Compl. Resp. to UMF No. 19 and cited 

evidence, including Myers Depo. 33:3-20 ["you could see this is not a high resolution image so the 

feature has to be pretty significant to show up on this image"].) This evidence collectively raises a 

triable issue of fact as to whether repairs continued in 2008 within the ten-year statute of limitations 
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for latent defects based on the defect work performed by the Hiteses or at their behest. 

The Hiteses also argue that Myers' testimony that the landslide subject to the lawsuit is a 

"recurrence" of prior slides in 2005 (or 2006) means that the current landslide is the "same" landslide 

that occurred in 2005. (X-Def. UMF Nos. 10 and 24 ["recurrence"] and No. 11 [citing Myers Decls. 

both of which state the landslides subject to this lawsuit "became active between" 2005 and 2008]; 

Memo. ISO Mot. p. 13, ll. 15-17.) (See also X-Def. Exh. 16 [Ryan Depo. 20:23-21:15, stating earlier 

slides "reactivated" in 2017].) The word "recurrence" in reference to an event is not synonymous with 

the word "same." (See https://merriam-webster.com/dictionary/recurrence (obtained 12/12/2022) 

[defining recurrence as "a new occurrence of something that happened or appeared before: 

a repeated occurrence" (emphasis added)].) The argument made by the Hiteses and the inferences 

they ask the Court to draw that the 2016/2017 landslide was the "same" landslide as one that 

occurred 11 to 12 years before is not a reasonable, undisputable inference the Court can draw from 

Myers' testimony.  

Conclusion 

Resolving all doubts against granting summary judgment, the motion for summary judgment is 

denied. 

Evidentiary Objections 

The Moving Parties' evidentiary objection to the admission of the rough transcript of the Hiteses' 

expert, Glenn Tofani (Wu Decl. ¶ 2, Guo/Lin Index of Exhs. Exh. 1), is sustained. (Code Civ. Proc. 

§ 225.540(b).) The Moving Parties' evidentiary objection to the excerpt of the report of Glenn Tofani 

based on lack of foundation (Wu Decl. ¶¶ 1, 2, Guo/Lin Index of Exhs. Exh. 1) is overruled. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  DIEDE CONSTRUCTION 
*TENTATIVE RULING:* 
 
This is a construction defect matter arising out of the design and construction of a middle school 
(the “School”) in 2011-2012. Plaintiff Making Waves Foundation (“MWF”) hired defendant Diede 
Construction, Inc. (“Diede”) and defendant HKIT Architects (“HKIT”) to design and build the School. 
Various subcontractors, including RDR Builders LP (“RDR”), D. Winn Painting, Inc. (“D. Winn”), Lines of 
Integrity Caulking & Sealants (“LOI”), and Millbrae Glass LTD (“Millbrae”) were involved in the 
construction of the School. 

Aside from MWF, each entity named above (i.e., Diede, HKIT, RDR, D. Winn, LOI, and Millbrae) seeks 
summary judgment in motions or joinders presently before the Court. This tentative ruling addresses 
the motion for summary judgment or summary adjudication (“MSJ”) brought by Diede, as well as 
the joinder in that motion filed by Millbrae. The MSJ makes a single argument: that the first three 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

21 

causes of action contained in MWF’s complaint—filed on June 27, 2019—were not timely under the 
applicable statutes of limitation.  

Legal Standard Applicable to Summary Judgment 

Diede contends that a complete defense to this action exists, and that as a result, this action has no 
merit under Code of Civil Procedure (“CCP”) section 437c(o)(1). Namely, it says that the applicable 
statute(s) of limitation bar this action in its entirety. Section 437c(p)(2) supplies the applicable 
standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

The Court notes that it is well-settled that the application of the relevant statute of limitations 
ordinarily is a question of fact. (E.g., State Compensation Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 
1124, 1132.) However, it is similarly well-settled that if the facts are undisputed and only one 
legitimate inference is capable of being drawn from those facts, the application of the statute of 
limitations can become a question of law appropriate for resolution on MSJ. (E.g., Romano v. Rockwell 
International, Inc. (1996) 14 Cal.4th 479, 487.) 

The Causes of Action and Applicable Statutes of Limitation 

The first cause of action is for breach of contract. Accordingly, the applicable statute of limitations is 
CCP section 337(a), which provides for a limitations period of four years. 

The second cause of action is for breach of the implied covenant to perform work in a good and 
competent manner. Accordingly, the applicable statute of limitations is CCP section 337(a), which 
provides for a limitations period of four years. 

The third cause of action is for negligence resulting in injury to real property. Accordingly, the 
applicable statute of limitations is CCP section 338(b), which provides for a limitations period of 
three years. 

The complaint in this matter was filed on June 27, 2019. 

Factual Summary 

The Court finds it helpful to the analysis to summarize the undisputed facts in chronological order, 
as the resolution of the MSJ appears to rest on what MWF knew and when it knew it. The factual 
summary is taken from two documents, from which the Court can discern what is undisputed. 

First, MWF’s Separate Statement and Additional Material Facts in Opposition to Diede’s MSJ, filed 
December 23, 2022 (“SSAMF”). The facts in the SSAMF are not consecutively numbered, and so the 
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Court will cite to “COA1-X” to refer to those facts under the heading for the first cause of action, 
“COA2-X” to refer to those facts under the heading for the second cause of action, and so forth.  

Second, Diede’s Response to MWF’s SSAMF (“Diede Response”). 

2012 

On October 19, 2012, the Notice of Completion was recorded for the relevant building. (SSAMF 
COA1-2.) 

In November 2012, and again in December 2012, water intrusion in Room 129 of the relevant building 
was reported. (SSAMF COA1-6; Diede Response 10.) 

2014 

On February 10, 2014, MWF reported to Diede that flooding was occurring in Room 129. (SSAMF 
COA1-6.) MWF noted water “coming down inside the wall and out at the floor below the molding.” 
(SSAMF COA1-7; Diede Response 12.) 

Also on February 10, 2014, MWF reported more leaks in Rooms 221 and 226, as well as water in 
the hallway outside of Room 221A. Wet ceiling tile also was observed. (SSAMF COA1-8; Diede 
Response 12.) 

A leak was discovered in Room 129 in February 2014. (SSAMF COA1-11.)  

Diede, through its subcontractor, repaired the leaks in Rooms 129, 221, and 226 on April 17, 2014. 
(Diede Response 13.) There was e-mail traffic between Diede and MWF concerning those repairs on 
April 17, 2014, although the parties disagree about the precise contents of that e-mail traffic. (SSAMF 
COA1-11; Diede Response 14.) 

Mold was discovered in December 2014, and MWF believed it was “a serious situation.” (SSAMF 
COA1-10.)  

2015 

In January 2015, MWF began receiving reports that the school was experiencing new water damage 
around windows and through walls, peeling wallpaper in classrooms, excessive moisture around 
windows in classrooms and offices, and water damaged ceiling tiles. (Diede Response 15.) 

In March 2015, patches of mold were found growing on the walls of several second-floor rooms, 
indicating moisture issues. (SSAMF COA1-12.) Specifically, MWF representatives were notified of 
mold around the windows of eight classrooms on the second floor. (Diede Response 16.) Further 
investigation was conducted from March 2015 to May 2015, which revealed evidence of moisture 
inside the walls, including wet insulation, wet drywall, and extensive mold growth. (SSAMF COA1-13.) 
Moisture meters were installed in the exterior walls of the second floor, and those meters confirmed 
excess moisture in the walls. (SSAMF COA1-14-15.) 

The March-May investigation revealed the use of impermeable vinyl wallpaper, which was blamed for 
the excess moisture. (SSAMF COA1-16.) In addition, the March-May investigation revealed that the 
weep holes in the windows did not function properly. (SSAMF COA1-18.) 

On May 9, 2015, Mark Haddix of Marx Okubo Associates sent an e-mail report to MWF summarizing 
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the findings of the investigation. (Diede Response 24.) 

In May 2015, MWF engaged Diede, Sterling & Associates, and Marx Okubo to conduct further 
investigation and remediation efforts. (SSAMF COA1-25; Diede Response 21.) Ultimately, Diede and 
its remediation subcontractor performed remediation and repair work relating to every perimeter 
room on the second floor and one room on the first floor. (Diede Response 33.) The work included 
mold remediation, drilling out weepholes for windows, and recaulking windows. (Diede Response 34.) 

On May 13, 2015, MWF board member Alicia Klein sent an e-mail to Diede and others concerning the 
mold and moisture issues. (Diede Response 26.) The parties do not agree on the import of the 
contents of that e-mail, however. (Diede Response 26-27.) 

On May 26, 2015, MWF organized a meeting where various contractors met with MWF to discuss the 
moisture and mold issues on the second floor. (SSAMF COA1-19.) As a result of the March-May 
investigation, several opinions were offered concerning the cause of the excessive moisture, 
including: (i) the impermeable vinyl wallpaper; (ii) the ineffective window weep holes; (iii) the 
malfunctioning HVAC system; (iv) the inability of the buildings to breathe due to these various factors; 
(v) vapor diffusion. (SSAMF COA1-26.) However, the attendees of the May 26, 2015 meeting 
(including the parties who had designed and constructed the school) were unable to agree on the 
cause of the leaks. (Diede Response 31.) 

On July 14, 2015, Marx Okubo issued a report entitled “Exterior Wall and Fenestration Water Test 
Report No. 1.” (Diede Response 36.) (The Court notes here that Diede does not dispute this fact, or 
any of MWF’s additional facts 36-43. Rather, it objects to the Court’s considering these facts on the 
ground that they are “not material” to the MSJ. However, as can be seen infra, the Court overrules 
these objections.) The report recommended that further testing be performed. (Diede Response 39.) 
A second report was issued on July 30, 2015, entitled “Exterior Wall and Fenestration Water Test 
Report No. 2.” (Diede Response 40.) The July 30 Report recommended window repair and 
replacement in Room 214, including partial stucco replacement around windows. (Diede Response 
41.)  

In response to these reports, Diede’s window subcontractor performed its own water testing, the 
results of which were inconsistent with Marx Okubo’s findings. (Diede Response 43.)  

Most of the remediation work was completed by the end of July 2015. Some exterior work on 
windows continued into August 2015. (Diede Response 46.) Once this remediation work was 
complete, MWF believed that whatever issues had allowed for leaks at the School had been identified 
and repaired. (Diede Response 48.) (Diede argues that this testimony is “contradicted by Mr. Roth,” 
apparently because he “stated that MWF set up long term testing. Solely for purposes of deciding the 
MSJ, the Court does not agree that a belief that the issues causing leaks had been addressed is 
inconsistent or contradictory with setting up long term testing; perhaps to monitor for future leaks. 
However, if necessary, Diede will be free to argue to a trier of fact that an inconsistency or 
contradiction exists, and also free to argue to a trier of fact that it should draw a particular conclusion 
based on any such inconsistency or contradiction.) 

From the summer of 2015 through early 2017, the School building performed well and did not 
experience any observed water intrusion problems. (Diede Response 49.) However, new leaks and 
mold appeared in March 2017. (Diede Response 50.) Further investigation and remediation work was 
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required. The work was quite extensive and revealed problems that had nothing to do with the 
previous water intrusion issues. (Diede Response 51-61.)  

Analysis 

Millbrae’s Joinder 

Before addressing the merits of Diede’s MSJ, the Court first deals with Millbrae’s joinder in Diede’s 
MSJ. The Court cannot grant any relief to Millbrae on the basis of its joining Diede’s MSJ. Millbrae did 
not file a separate statement in support of its joinder. It is axiomatic that summary judgment cannot 
be granted absent a separate statement. (E.g., CCP section 437c(b)(1); Frazee v. Seely (2002) 95 
Cal.App.4th 627, 636 [party filed “a simple notice of joinder in the [MSJ], but did not file their own 
separate statement … [this was] not sufficient for purposes of the summary judgment statute. 
The language of the statute is clear. Each moving party shall support their motion for summary 
judgment with a separate statement.”].) 

Neither the Court nor the opposing party is informed of the factual basis for the relief sought. 
Additionally, the Court cannot properly analyze the request for relief, and the party opposing the 
relief cannot be expected to meet adequately the argument that its case be terminated, without 
knowing the factual basis for the relief sought. To the extent Millbrae is seeking any relief specific to it 
on the basis of its joinder in Diede’s MSJ, the Court denies that request.  

The Court notes here that to the extent denying Millbrae’s MSJ on the ground that it did not submit a 
separate statement is discretionary rather than mandatory, the Court exercises its discretion to deny 
the motion on that ground. Both the Court and the parties are entitled to a full account of the specific 
facts that support Millbrae’s motion, rather than a recitation of facts adduced in support of a 
separate motion. 

As a separate and independent basis for denying Millbrae’s request for summary 
judgment/adjudication, the Court incorporates its ruling on Diede’s MSJ, found below. 

Finally, as another separate and independent basis for denying Millbrae’s motion, the Court finds that 
Millbrae lacks standing to bring its motion, for the reasons articulated in the tentative rulings on the 
other subcontractor (RDR, D. Winn, LOI) motions. 

Diede’s MSJ 

The basis of the motion is that as of May 26, 2015 (at the absolute latest), MWF had sufficient 
knowledge of the various water intrusion issues at the School that the statute of limitations began to 
run. If that premise is correct, then none of the causes of action pled are timely, since the complaint 
was filed on June 27, 2019, more than four years after May 26, 2015 (the relevant statutes of 
limitation appear to provide limitations periods of three and four years, respectively). 

The opposition first argues that the MSJ failed to meet its initial burden, because it focuses only on 
what MWF knew on or before May 26, 2015 and fails to address other defects that were not 
discovered until well after that time. The opposition then argues that there are triable issues of 
material fact with respect to four distinct issues: (1) whether each of the alleged construction defects 
were patent or latent defects; (2) when MWF actually discovered or should have discovered each of 
the defects alleged in the complaint; (3) whether Diede was negligent in performing the 2015 repairs, 
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thereby triggering a new statute of limitations period; and, (4) whether Diede is equitably estopped 
from asserting any statute of limitations defense. As will be seen below, the Court need only consider 
some of these contentions to rule on the MSJ. 

Failure to Meet Initial Burden 

As will be seen below, the Court considers that at least some of this case is about alleged defects in 
the repair and remediation work performed by Diede in 2015. The MSJ certainly presents evidence 
that would shift the burden to MWF on the issue of when it discovered or should have discovered the 
initial problems. However, the MSJ does not present evidence that addresses when MWF discovered 
or should have discovered the allegedly defective repair and remediation work. In its reply papers, 
Diede appears to argue that Marx Okubo’s recommendation that MWF perform additional 
investigation or repair is sufficient on this point. However, there are two problems with this 
contention. First, the Court does not consider the oblique reference to this in the opening papers to 
be sufficient to meet Diede’s initial burden. Second, whether MWF should have performed additional 
investigation or remediation work in light of Marx Okubo’s recommendation—in the face of 
apparently contrary advice from Diede—is a perfect illustration of why the application of the statute 
of limitations is ordinarily a fact question. It is not for the Court to determine on summary judgment 
what was reasonable for MWF to do in that situation. If it is necessary to do so, a finder of fact will 
need to consider the competing evidence and make a determination on that point. 

As defective repair and remediation work forms at least part of the basis for the claims in this case, 
the failure to address this adequately serves as a basis to deny the MSJ. 

Patent or Latent Defects 

Whether a construction defect is patent or latent is generally a question of fact, unless the defect is 
obvious in the context of common experience. (Creekridge Townhome Owners Assn., Inc. v. C. Scott 
Whitten, Inc. (2009) 177 Cal.App.4th 251, 256.) 

The opposition says that “[t]he extensive and systemic defects that plagued the Middle School were 
only uncovered after extensive demolition work and investigation by SGH in 2018 and 2019.” (Opp. 
20:18-19.) This investigation was performed in October and November 2018, and “finally revealed the 
full extent of the defects.” (Opp. 20:21-23; Diede Response 58-59.) (The Court notes here that Diede 
does not dispute these facts. Rather, it objects to the Court’s considering these facts on the ground 
that they are “not material” to the MSJ. However, as can be seen infra, the Court overrules these 
objections.) 

Neither the MSJ nor the Reply really addresses the question of patent vs. latent defects. Page 7 of the 
reply brief says that this case is distinguishable from Creekridge because MWF knew more in this case 
than the plaintiff knew in Creekridge. That may be so, but, in the face of the rule that determining 
whether a defect is patent or latent is ordinarily a question of fact, the reply does not really explain 
why the Court can, or should, depart from that rule and determine that question as a matter of law 
here. The evidence submitted in support of the opposition is more than sufficient to send the 
question of whether at least some of the alleged defects in this case were patent or latent to a finder 
of fact. 

On this basis, the MSJ must be denied. 
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When MWF Discovered or Should Have Discovered the Defects Alleged in the Complaint 

Aside from what is otherwise discussed in this tentative ruling, the Court need not decide the 
question of when MWF discovered or should have discovered any specific defects. It suffices to 
reiterate here that the application of the statute of limitations is ordinarily a question of fact, and the 
MSJ does not convince the Court that only one inference can be drawn here such that applying the 
relevant limitations periods here is a question of law for the Court to decide on this motion. To the 
extent necessary to resolve this matter, a trier of fact will decide this question at trial. 

Purported Negligence Related to 2015 Repairs 

As the opposition notes, some of the claims made in this matter relate to Diede’s allegedly 
substandard repair work in 2015. 

The complaint alleges that Diede breached the relevant contract by “negligently conducting 
remediation and repair efforts in a manner that does not meet the standard of care in the 
construction industry and failing to identify and advise [MWF] of defective work and design errors 
after observing the exposed walls in August 2015.” (Complaint ¶ 33; see also ¶¶ 41; 47-48.) MWF did 
not discover these purported breaches until October 2018. (Id. ¶¶ 34; 42.) These breaches caused 
damage. (Id. ¶¶ 35-36; 43-44; 49-50.)  

The complaint clearly alleges that the remediation work was performed in such a way that breached 
the relevant contract and was negligently performed. As such, the Court considers that the 
remediation work could serve as a basis for awarding damages to MWF on each of the first three 
causes of action in the complaint. The MSJ does not address these allegations. Accordingly, the 
alleged problems with the 2015 repair and remediation work provide a separate and independent 
basis for denying Diede’s MSJ. (See Teselle v. McLaughlin (2009) 173 Cal.App.4th 156, 161-162 [when 
multiple theories are alleged in the complaint, a defendant must negate all of them to prevail on 
MSJ].) 

Equitable Estoppel 

To rule on the MSJ, the Court need not, and expressly does not, consider the question of equitable 
estoppel. The Court notes here that consideration of the issue of equitable estoppel—if ultimately 
necessary to resolve this case—is reserved for trial. 

Evidentiary Matters 

Diede’s request for judicial notice (the notice of completion) is granted. 

Diede objects to additional facts 36-43, 46, and 49-61 on the ground that they are “not material” to 
the MSJ, citing Rule of Court 3.1350(a)(2). Rule of Court 3.1350(a)(2) says that for a fact to be 
material, it must “relate to the cause of action, claim for damages, issue of duty, or affirmative 
defense that is the subject of the motion.” Further, the fact must have the possibility of making 
“a difference in the disposition of the motion.” These facts are material in that they relate to either 
(i) the subsequent repair and remediation work performed by Diede; or (ii) the subsequent 
investigation and remediation undertaken by MWF in 2017-2018. As discussed above, the causes of 
action put at issue by the MSJ contain allegations related to the repair and remediation work 
performed by Diede. Accordingly, facts concerning that repair and remediation work “could make a 
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difference in the disposition of the motion.” And the facts related to the subsequent investigation and 
remediation undertaken by MWF are material to the question of whether the defects were patent or 
latent. The objections to facts 36-43, 46, and 49-61 are overruled. 

Aside from the objections specifically noted above, the objections to evidence were not relevant to 
the Court’s disposition of the MSJ, and so the Court declines to rule on them. (See CCP section 
437c(q).) 

Conclusion and Order 

The evidence Diede presented was limited to what MWF knew about water intrusion as of May 26, 
2015. That is, what MWF knew about water intrusion related to the initial construction of the School. 
But this case is not just about alleged deficiencies in the initial construction of the School. The three 
causes of action put at issue by the MSJ include allegations related to subsequent work, and the MSJ 
fails to address that subsequent work. The Court cannot summarily adjudicate any of the three causes 
of action on this record, because the Court cannot say as a matter of law when MWF discovered or 
should have discovered the alleged defects with that subsequent work. The MSJ is denied. 

MWF shall prepare an appropriate form of order, and circulate it amongst counsel for approval as to 
form in the usual way. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  RDR BUILDERS 
*TENTATIVE RULING:* 
 
This is a construction defect matter arising out of the design and construction of a middle school 
(the “School”) in 2011-2012. Plaintiff Making Waves Foundation (“MWF”) hired defendant Diede 
Construction, Inc. (“Diede”) and defendant HKIT Architects (“HKIT”) to design and build the School. 
Various subcontractors, including RDR Builders LP (“RDR”), D. Winn Painting, Inc. (“D. Winn”), Lines of 
Integrity Caulking & Sealants (“LOI”), and Millbrae Glass LTD (“Millbrae”) were involved in the 
construction of the School. RDR, D. Winn, LOI, and Millbrae were not sued by MWF. Rather they have 
been added to this action by virtue of Diede’s cross-complaint. 

Aside from MWF, each entity named above (i.e., Diede, HKIT, RDR, D. Winn, LOI, and Millbrae) seeks 
summary judgment vis-à-vis MWF’s complaint in motions or joinders presently before the Court. 
This tentative ruling addresses the motion for summary judgment or summary adjudication (“MSJ”) 
brought by RDR. The MSJ makes a single argument: that the first three causes of action contained in 
MWF’s complaint—filed on June 27, 2019—were not timely under the applicable statutes of 
limitation.  

Legal Standard Applicable to Summary Judgment 

RDR contends that a complete defense to this action exists, and that as a result, this action has no 
merit under Code of Civil Procedure (“CCP”) section 437c(o)(1). Namely, it says that the applicable 
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statute(s) of limitation bar this action in its entirety. Section 437c(p)(2) supplies the applicable 
standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

The Court notes that it is well-settled that the application of the relevant statute of limitations 
ordinarily is a question of fact. (E.g., State Compensation Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 
1124, 1132.) However, it is similarly well-settled that if the facts are undisputed and only one 
legitimate inference is capable of being drawn from those facts, the application of the statute of 
limitations can become a question of law appropriate for resolution on MSJ. (E.g., Romano v. Rockwell 
International, Inc. (1996) 14 Cal.4th 479, 487.) 

The Causes of Action and Applicable Statutes of Limitation 

The first cause of action is for breach of contract. Accordingly, the applicable statute of limitations is 
CCP section 337(a), which provides for a limitations period of four years. 

The second cause of action is for breach of the implied covenant to perform work in a good and 
competent manner. Accordingly, the applicable statute of limitations is CCP section 337(a), which 
provides for a limitations period of four years. 

The third cause of action is for negligence resulting in injury to real property. Accordingly, the 
applicable statute of limitations is CCP section 338(b), which provides for a limitations period of three 
years. 

The complaint in this matter was filed on June 27, 2019. 

Analysis 

Standing 

The Court agrees with MWF that RDR lacks standing to bring this motion. MWF has not sued RDR. 
MWF does not seek relief against RDR. What RDR appears to be attempting by way of this MSJ is a 
form of subrogation: RDR wants to stand in Diede’s shoes with respect to the original complaint and 
argue that MWF’s claims against Diede are time-barred, and by extension, the Court assumes, that 
RDR cannot be liable to Diede in the cross-action. In the first instance, Diede is—by way of a motion 
concurrently pending before the Court—vigorously advancing that very argument. The normal course 
here would be to await the result of that motion and, if it is granted, then seek relief directly in the 
cross-action. 

In any event, even if the Court concluded that MWF’s claims against Diede are time-barred and 
granted RDR’s MSJ, missing from the MSJ is an explanation of what granting RDR’s MSJ would look 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

29 

like from a practical standpoint. Would the Court enter a judgment in RDR’s favor as against MWF? 
That would be nonsensical, because MWF has not brought a lawsuit seeking relief against RDR, to say 
nothing of the fact that Diede’s cross-complaint against RDR would remain pending. A judgment in 
RDR’s favor in this matter would be against Diede, and not MWF. Ordinarily, if Entity A has not been 
sued by Entity B, and Entity B seeks no relief from Entity A, there is no reason that a judgment saying 
“Entity B shall not recover from Entity A” is necessary. 

The Court’s position finds support in the language of CCP section 577. Section 577 says that “[a] 
judgment is the final determination of the rights of the parties in an action or proceeding.” But left 
unanswered by RDR is a fundamental question in this regard: what rights—specifically as between 
RDR and MWF—are at issue in this case? What rights—as between RDR and MWF—would be “finally 
determined” by a judgment following this MSJ?  

Certainly there are disputes between MWF and Diede (the complaint), and disputes between Diede 
and RDR (the cross-complaint). And it cannot be gainsaid that those disputes are related. But RDR 
asks here for a judgment in its favor and against MWF; the Court cannot conceive of what form that 
judgment would take, given that MWF has no claims pending against RDR. If RDR wants to avoid 
liability in this matter, it need not defeat MWF’s complaint. Rather, it must defeat Diede’s cross-
complaint. 

Further support for the Court’s position is found in the discussion of standing found in prevailing 
authority. Standing is generally conceived of as involving a “beneficial interest in the outcome.” 
(E.g., TracFone Wireless, Inc. v. County of Los Angeles (2008) 163 Cal.App.4th 1359, 1364.) RDR does 
not have a beneficial interest in the outcome of MWF’s lawsuit against Diede, because RDR can 
neither gain nor lose from a judgment in that matter. RDR’s forum for litigating its beneficial interest 
in this overall dispute is found in the cross-complaint; it does stand to gain or lose based on a 
judgment on the cross-complaint, because it is in that proceeding where relief is sought against it. 

As the Fifth District Court of Appeal explained in Westamerica Bank v. MBG Industries, Inc. (2007) 158 
Cal.App.4th 109: 

A complaint and a cross-complaint are, for most purposes, treated as independent 
actions. A cross-complaint is generally considered to be a separate action from that 
initiated by the complaint. A cross-complaint is a separate pleading and represents a 
separate cause of action from that which may be stated in the complaint … Where 
there are both a complaint and a cross-complaint there are actually two separate 
actions pending and the issues joined on the cross-complaint are completely 
severable from the issues under the original complaint and answer. Where a cross-
complaint is filed there are two simultaneous actions pending…. 

(Id. at p. 134; italics in original, internal citations and quotations omitted.) 

The reply brief says that RDR may bring the MSJ because it is a party, and CCP section 437c talks in 
terms of “parties.” That is true as far as it goes, but what RDR misses is that section 437c speaks of a 
party in an action or proceeding bringing an MSJ. Under Westamerica, Diede’s cross-complaint 
against RDR should be treated as an independent action “for most purposes.” The Court considers 
that this instance falls within the ambit of “for most purposes,” because, as stated above, it has not 
been explained how the Court could enter a judgment in RDR’s favor and against MWF when MWF 
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has not brought any claims against RDR, and it has not been explained what such a judgment would 
“finally determine” as between RDR and MWF. Accordingly, RDR is not “a party in an action or 
proceeding” against MWF.  

In at least one sense, even RDR agrees that a cross-complaint initiates a separate action. When RDR 
specially answered MWF’s complaint on July 25, 2022, its caption identified MWF v. Diede as the 
action, and then separately captioned “And Related Cross Actions,” implying a separation between 
the principal action (MWF v. Diede), and the “related cross actions.” 

Another statute related to judgments further persuades the Court that it is correct. CCP section 1032 
provides for a prevailing party in any action or proceeding to recover its costs as a matter of right in 
the action or proceeding.  

Were the Court to grant RDR’s MSJ, and then enter a judgment in RDR’s favor and against MWF, RDR 
would be a prevailing party for purposes of section 1032, and thus entitled to recover its costs from 
MWF. But MWF never sued RDR. If entities that have not been sued—like RDR—can bring and win 
summary judgment motions, the universe of entities to whom MWF and others similarly situated 
could owe costs is potentially limitless. Section 1032 is a non-trivial limiting factor in a plaintiff’s 
consideration of who to sue; here, by virtue of its decision to cross-complain against RDR, it would be 
Diede—and not MWF—which would define the universe of entities to which MWF is potentially liable 
for costs. That cannot be. 

RDR is not a party to MWF’s complaint against Diede. Section 437c(c) discusses granting a summary 
judgment if the moving party is entitled to a judgment. The Court cannot imagine any circumstances 
under which an entity that has not been sued and against which no relief is sought—like RDR here—
would be “entitled to a judgment as a matter of law.” If RDR is ever “entitled to a judgment” in this 
matter, it will be against Diede, not against MWF.  

Separately and independently, the Court incorporates by reference the reasoning and analysis set 
forth in its tentative rulings on the Diede MSJ and the HKIT MSJ. Even if the Court is incorrect 
concerning standing, that reasoning and analysis dictates the MSJ be denied, and provides a separate 
and independent basis for reaching that result. 

The MSJ is denied. MWF shall prepare an appropriate form of order and circulate it amongst counsel 
for approval as to form. 

None of the evidentiary objections were material to the Court’s disposition of the MSJ, and so the 
Court declines to rule on them. (See CCP section 437c(q).) 
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10. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  HKIT ARCHITECTS 
*TENTATIVE RULING:* 
 
This is a construction defect matter arising out of the design and construction of a middle school 
(the “School”) in 2011-2012. Plaintiff Making Waves Foundation (“MWF”) hired defendant Diede 
Construction, Inc. (“Diede”) and defendant HKIT Architects (“HKIT”) to design and build the School. 
Various subcontractors, including RDR Builders LP (“RDR”), D. Winn Painting, Inc. (“D. Winn”), Lines of 
Integrity Caulking & Sealants (“LOI”), and Millbrae Glass LTD (“Millbrae”) were involved in the 
construction of the School. 

Aside from MWF, each entity named above (i.e., Diede, HKIT, RDR, D. Winn, LOI, and Millbrae) seeks 
summary judgment in motions or joinders presently before the Court. This tentative ruling addresses 
the motion for summary judgment or summary adjudication (“MSJ”) brought by HKIT. The MSJ 
makes a single argument: that each of the causes of action pleaded against HKIT by MWF’s 
complaint—filed on June 27, 2019—was not timely under the applicable statutes of limitation.  

Legal Standard Applicable to Summary Judgment 

HKIT contends that a complete defense to this action exists, and that as a result, this action has no 
merit under Code of Civil Procedure (“CCP”) section 437c(o)(1). Namely, it says that the applicable 
statute(s) of limitation bar this action in its entirety. Section 437c(p)(2) supplies the applicable 
standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

As the party moving for summary judgment, HKIT has the burden of persuasion to show no triable 
issue of material fact exists and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if HKIT successfully meets this burden does the burden 
shift to MWF to make its own prima facie showing of the existence of a triable issue of material fact. 
(Id.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) The Court must draw all reasonable 
inferences from the evidence in the light most favorable to the opposing party. (Aguilar, supra, 
25 Cal.4th at p. 843.) Put another way, the Court must “consider what inferences favoring the 
opposing party a fact finder could reasonably draw from the evidence.” (Binder v. Aetna Life Ins. Co. 
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(1999) 75 Cal.App.4th 832, 839.) 

The Court notes that it is well-settled that the application of the relevant statute of limitations 
ordinarily is a question of fact. (E.g., State Compensation Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 
1124, 1132.) However, it is similarly well-settled that if the facts are undisputed and only one 
legitimate inference is capable of being drawn from those facts, the application of the statute of 
limitations can become a question of law appropriate for resolution on MSJ. (E.g., Romano v. Rockwell 
International, Inc. (1996) 14 Cal.4th 479, 487.) 

The Causes of Action and Applicable Statutes of Limitation 

The first cause of action implicated by HKIT’s MSJ is for breach of contract. Accordingly, the applicable 
statute of limitations is CCP section 337(a), which provides for a limitations period of four years. 

The second cause of action implicated by HKIT’s MSJ is for breach of the implied covenant to perform 
work in a good and competent manner. Accordingly, the applicable statute of limitations is CCP 
section 337(a), which provides for a limitations period of four years. 

The third cause of action implicated by HKIT’s MSJ is for negligence resulting in injury to real property. 
Accordingly, the applicable statute of limitations is CCP section 338(b), which provides for a 
limitations period of three years. 

The complaint in this matter was filed on June 27, 2019. 

Factual Summary 

The Court finds it helpful to the analysis to summarize the undisputed facts in chronological order, 
as the resolution of the MSJ appears to rest on what MWF knew and when it knew it. The factual 
summary is taken from two documents, from which the Court can discern what is undisputed.  

First, MWF’s Separate Statement and Additional Material Facts in Opposition to HKIT’s MSJ, filed 
December 23, 2022 (“SSAMF”). As the facts in the SSAMF are not consecutively numbered, the Court 
will cite them as, for example, SSAMF 4-1, where the “4” refers to the facts appearing under the 
heading for cause of action 4, and the “1” refers to the first fact under that heading.  

Second, HKIT’s Response to MWF’s SSAMF (“HKIT Response”). 

2010 

MWF retained HKIT to design the School. (SSAMF 4-8.) 

2012 

The construction of the school was completed on October 12, 2012. (SSAMF 4-10.) 

On November 30, 2012, MWF notified Diede of a leak in Room 129 of the School. (HKIT Response 10.) 
Subsequently, Diede sent a subcontractor to seal and test the window. (HKIT Response 11.) (HKIT 
does not dispute this fact, but instead says it is “not material” to the MSJ under Rule of Court 
3.1350(a)(2). This is true of a number of the facts the Court cites below. As is discussed, infra, the 
Court disagrees concerning materiality, and as the facts are not otherwise disputed, the Court will cite 
and treat them as undisputed.) 
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2014 

In February 2014, a leak reappeared near the window in Room 129, and similar leaks appeared in 
Rooms 221 and 226. (HKIT Response 12.) Diede, through its subcontractor, repaired those leaks on 
April 17, 2014. (HKIT Response 13.) Subsequently, Diede told MWF that after its repairs, “Diede has 
confirmation of no more water in the building … There has been no more water migration since [the 
repairs were completed] & there has [sic] been several days of rain since the repair.” (HKIT Response 
14.) 

2015 

In January 2015, MWF received reports that the School was exhibiting water damage, including 
peeling wallpaper in classrooms, excessive moisture around windows in classrooms and offices, leaks 
around windows and through walls, and water damaged ceiling tiles. (SSAMF 4-12; HKIT Response 
15.) MWF investigated and confirmed those reports, and planned to remediate the damage during 
the summer of 2015. (SSAMF 4-13.)  

As of March 5, 2015, MWF board members Alicia Klein and Steven Roth both believed that the 
peeling wallpaper and mold was a potentially serious situation. (SSAMF 4-14.) 

In April 2015, Marx Okubo began assisting MWF in evaluating and investigating the moisture issue. 
(SSAMF 4-16.) 

On April 30, 2015, Marx Okubo proposed that it investigate the moisture-related issues at the exterior 
walls of the School to determine the extent of the excessive moisture and locations where it was 
occurring, to identify the possible sources of the moisture, and to make recommendations going 
forward. (SSAMF 4-19.) Marx Okubo was retained by written agreement dated May 1, 2015. (SSAMF 
4-20.)  

On May 11, 2015, Ron Nahas (a former MWF board member whose advice had been sought by the 
then-current MWF Board) said to MWF that it “notify HKIT and Diede of the problem, forward to 
them the Marx Okubo findings, and the steps we are taking to find a solution, and ask for their advice. 
The question that is not clear in my mind is the source of the water. Hopefully Marx Okubo will be 
able to resolve that.” (SSAMF 4-29.) Mr. Nahas indicated to MWF that “responsibility may lie with the 
contractor, the subcontractor, the architect, the manufacturer, or a combination.” (SSAMF 4-30.) 

On May 13, 2015, MWF board member Alicia Klein e-mailed representatives of Diede and HKIT, 
noting that the cause of the mold and moisture issues had not yet been identified. (HKIT Response 
27.) 

On May 26, 2015, HKIT and others involved in the original construction of the School met in Room 
224. At this meeting, MWF solicited the opinions of HKIT and others regarding possible causes of the 
mold and peeling wallpaper. (SSAMF 4-32-33.) The attendees of the May 26 meeting were unable to 
agree on the cause of the leaks. (HKIT Response 31.) Following the May 26, 2015 meeting, HKIT did 
not visit the School again, did not observe or participate in the remediation work that subsequently 
took place, and did not comment on or express an opinion on whether the remediation work would 
be sufficient to prevent future water damage. (SSAMF 4-34.) 

Subsequently, Marx Okubo performed testing and issued a report that suggested that the School’s 
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window system was not watertight, and recommended various repairs and/or further investigation. 
(HKIT Response 36-41.) Meanwhile, different water testing was performed, and that testing found no 
evidence of window leaks. (HKIT Response 43.) If Diede had represented to MWF that all of the 
repairs recommended by Marx Okubo should have been completed, MWF would have made those 
repairs. (HKIT Response 45.) 

By August 2015, the remediation work undertaken by Diede was complete, and MWF believed that 
whatever issues had allowed for leaks, moisture, and mold at the School had been identified and 
repaired. (HKIT Response 48; 72.)  

From the summer of 2015 through early 2017, the School building performed well and did not 
experience any observed water intrusion problems. (HKIT Response 49.) 

2017 

In March 2017, new leaks and mold appeared at some of the School’s exterior windows. (HKIT 
Response 50.) MWF retained SGH to investigate the cause of the leaks and mold. (HKIT Response 51.) 
Extensive destructive testing was performed. (HKIT Response 51-54.) The testing revealed water 
damage was present, and the damage was not limited to below the windows, as everyone believed. 
(HKIT Response 55.)  

2018 

In October and November 2018, the entire building was “skinned,” which included the removal of 
windows, stucco, building paper, self-adhered flashings, and metal flashing accessories. (HKIT 
Response 58.) As a result of this process, a number of additional hidden defects were discovered. 
(HKIT Response 59.) These defects had nothing to do with water intrusion issues and were neither 
known to nor suspected by MWF or the experienced SGH forensic team until the entire building was 
skinned. (HKIT Response 62.) These defects would have remained concealed even if the repairs 
suggested by Marx Okubo had been implemented. (HKIT Response 66.) 

Analysis 

The basis of the motion is that as of May 26, 2015 (at the absolute latest), MWF had sufficient 
knowledge of the various water intrusion issues at the School that the statute of limitations began to 
run. If that premise is correct, then none of the causes of action pled are timely, since the complaint 
was filed on June 27, 2019, more than four years after May 26, 2015 (the relevant statutes of 
limitation appear to provide limitations periods of three and four years, respectively). 

The opposition first argues that the MSJ failed to meet its initial burden, because it focuses only on 
what MWF knew on or before May 26, 2015, and fails to address other defects that were not 
discovered until well after that time. The opposition then argues that there are triable issues of 
material fact with respect to four distinct issues: (1) whether each of the alleged construction defects 
were patent or latent defects; (2) when MWF actually discovered or should have discovered each of 
the defects alleged in the complaint; (3) whether Diede was negligent in performing the 2015 repairs, 
thereby triggering a new statute of limitations period; and, (4) whether Diede is equitably estopped 
from asserting any statute of limitations defense.  

The Court notes here that MWF asked to file a consolidated opposition to the five concurrently-
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pending MSJs (along with Millbrae’s joinder in Diede’s MSJ). And, as HKIT observes in its papers, it is 
not situated identically to Diede. As a result, some of the arguments made in MWF’s opposition do 
not apply to HKIT. Specifically, it is undisputed that HKIT was not involved in the 2015 repairs, and 
MWF does not argue that there is a basis to conclude that equitable could or would apply to HKIT. 
Accordingly, the Court ignores those arguments for purposes of ruling on HKIT’s MSJ. 

Failure to Meet Initial Burden 

The Court rejects this argument as it pertains to HKIT. HKIT presents evidence of what MWF knew on 
or before May 26, 2015, and makes the argument that this evidence not only demonstrates what 
MWF knew on May 26, 2015, but also what it should have reasonably discovered by way of further 
investigation. The evidence is sufficient to shift the burden to MWF. 

Patent or Latent Defects 

Whether a construction defect is patent or latent is generally a question of fact, unless the defect is 
obvious in the context of common experience. (Creekridge Townhome Owners Assn., Inc. v. C. Scott 
Whitten, Inc. (2009) 177 Cal.App.4th 251, 256.) 

The opposition says that “[t]he extensive and systemic defects that plagued the Middle School were 
only uncovered after extensive demolition work and investigation by SGH in 2018 and 2019.” (Opp. 
20:18-19.) This investigation was performed in October and November 2018, and “finally revealed the 
full extent of the defects.” (Opp. 20:21-23; HKIT Response 59; 62; 66.)  

The evidence submitted in support of the opposition is more than sufficient to send the question of 
whether at least some of the alleged defects in this case were patent or latent to a finder of fact. 
Strictly speaking, the characterization of the defects as patent or latent may not ultimately matter. 
However, the Court considers that the distinction could be quite relevant to determining when MWF 
discovered or should have discovered a particular defect, quite apart from the potentially academic 
exercise of characterizing the defect as patent or latent. It was not necessarily part of HKIT’s burden 
on the MSJ to demonstrate that all defects were patent. But the notion that some of the defects 
could have been latent reinforces the Court’s conclusion that a trier of fact must evaluate all the 
evidence to determine when MWF discovered or reasonably should have discovered the defects in 
this case. For example, the Court considers it axiomatic that most property owners will be hesitant to 
perform a destructive investigation of their property; ripping stucco off of a building is a last resort. 
When was it reasonable for MWF to perform such a destructive investigation, such that the 
limitations period(s) were triggered? It is undisputed that such an investigation was performed in late 
2018. Should it have been done sooner? The evidence on that point is such that competing 
reasonable inferences are possible, and so it is not for the Court to say on summary judgment. 
As is the rule, it is for a finder of fact to say at trial, after hearing and weighing the evidence the 
parties present. 

On this basis, the MSJ must be denied. 

When MWF Discovered or Should Have Discovered the Defects Alleged in the Complaint 

It is beyond question that MWF had knowledge of some water intrusion on or before May 26, 2015 
(which appears to be the undisputed date of HKIT’s last meaningful involvement in this matter). But 
there also is evidence before the Court that some of the defects here were not discovered until much 
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later, after destructive investigation was performed.  

Each defect is subject to its own limitations period, and the question of when that limitations period 
began to run is individualized as to each particular defect. (Winston Square Homeowner’s Assn. v. 
Centex West, Inc. (1989) 213 Cal.App.3d 282, 287-289.) To grant the motion, either in whole or with 
respect to any particular cause of action, the Court would need to determine that MWF discovered or 
reasonably should have discovered all of the defects that caused damage at such a time that the 
relevant limitations period ran before the Complaint was filed on June 27, 2019. This the Court cannot 
do, at least not on the present record. There are factual disputes about what MWF was told to do 
with the results of Marx Okubo’s July 2015 investigation. Should it have immediately performed 
additional investigation? If so, what would the reasonable scope of that investigation have been? 
(Leaf v. City of San Mateo (1980) 104 Cal.App.3d 398, 409 [whether plaintiff exercised reasonable 
diligence is a question of fact].) Perhaps, but the question of what was reasonable for MWF to do in 
the face of conflicting evidence underscores why questions about the application of the statute(s) of 
limitation ordinarily are reserved for trial. And, critically, there is some evidence that even if MWF had 
performed all of the repairs Marx Okubo recommended in 2015, a significant amount of water 
damage would have remained undetected. (HKIT Response 62; 66.) 

The Court cannot conclude that the undisputed facts here give rise to only one legitimate inference, 
as it would need to do to grant the motion. Some of the evidence here is in conflict, and it gives rise 
to competing inferences about what was reasonable for MWF to do, and what was reasonable for 
MWF to have discovered, and when those things became reasonable. In ruling on the MSJ, the Court 
is mindful that it may not grant summary judgment based on inferences reasonably deducible from 
the evidence, if those inferences are contradicted by other inferences or evidence. (CCP section 
437c(c).)  The Court’s task is not necessarily to decide what the evidence does show, but rather to 
decide what it could show to a reasonable trier of fact. (Aguilar, supra, 25 Cal.4th at p. 856.) 

On this basis, the MSJ must be denied.  

Purported Negligence Related to 2015 Repairs 

As noted above, there is no need to consider this argument in the context of ruling on HKIT’s MSJ. 

Equitable Estoppel 

As noted above, there is no need to consider this argument in the context of ruling on HKIT’s MSJ. 

Evidentiary Matters 

HKIT’s request for judicial notice (the complaint and the notice of completion) is granted. 

HKIT says that certain facts are “not material” to its MSJ, citing Rule of Court 3.1350(a)(2). Rule of 
Court 3.1350(a)(2) says that for a fact to be material, it must “relate to the cause of action, claim for 
damages, issue of duty, or affirmative defense that is the subject of the motion.” Further, the fact 
must have the possibility of making “a difference in the disposition of the motion.” As the disposition 
of the motion rests on what MWF knew and when it knew it, as well as what was reasonable for MWF 
to have discovered by way of investigation, and when it was reasonable for MWF to conduct such an 
investigation, the Court disagrees. These facts provide important context for analyzing those issues, 
and so meet the standard for materiality set forth by Rule of Court 3.1350. 
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Aside from the objections specifically noted above, the objections to evidence were not relevant to 
the Court’s disposition of the MSJ, and so the Court declines to rule on them. (See CCP section 
437c(q).) 

Conclusion and Order 

The application of the statute(s) of limitations is ordinarily a question of fact, reserved for trial. This 
matter highlights why that is the rule. There is ample evidence that MWF knew about water intrusion 
on or before May 26, 2015. But was the extent of MWF’s knowledge such that the limitations period 
was triggered? There is disputed evidence about what MWF was told to do with its knowledge as of 
May 26, 2015. Perform a more detailed investigation? If so, how detailed an investigation should have 
been done? Would such an investigation even have uncovered the additional defects? (There is 
evidence that it would not have.) Should MWF have done nothing, believing the problems were 
solved? Diede told MWF, and MWF believed, that the problems were solved. If this matter makes it to 
trial, a trier of fact will entertain these questions. 

There also is credible evidence that at least some of the defects here were patent, and were not 
discovered (and should not have reasonably been discovered) until much later in time; indeed, would 
not have been discovered even if MWF had performed the additional investigation/repair work that 
Marx Okubo recommended in 2015. It may very well be that recovery for damage flowing from some 
specific defects is time-barred, while recovery for damage flowing from others is not time-barred. But 
to grant this motion, either in whole or as to any particular cause of action, the Court must be able to 
conclude that recovery for all damage flowing from all defects is time-barred. (See CCP section 
437c(f).) The Court cannot do that on the present record. The MSJ is denied. 

MWF shall prepare an appropriate form of order, and circulate it amongst counsel for approval as to 
form in the usual way. 

 
 

  

    

11. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  LINES OF INTEGRITY CAULKING & SEALANTS 
*TENTATIVE RULING:* 
 
This is a construction defect matter arising out of the design and construction of a middle school (the 
“School”) in 2011-2012. Plaintiff Making Waves Foundation (“MWF”) hired defendant Diede 
Construction, Inc. (“Diede”) and defendant HKIT Architects (“HKIT”) to design and build the School. 
Various subcontractors, including RDR Builders LP (“RDR”), D. Winn Painting, Inc. (“D. Winn”), Lines of 
Integrity Caulking & Sealants (“LOI”), and Millbrae Glass LTD (“Millbrae”) were involved in the 
construction of the School. RDR, D. Winn, LOI, and Millbrae were not sued by MWF. Rather they have 
been added to this action by virtue of Diede’s cross-complaint. 

Aside from MWF, each entity named above (i.e., Diede, HKIT, RDR, D. Winn, LOI, and Millbrae) seeks 
summary judgment vis-à-vis MWF’s complaint in motions or joinders presently before the Court. 
This tentative ruling addresses the motion for summary judgment or summary adjudication (“MSJ”) 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

38 

brought by LOI. The MSJ makes a single argument: that the first three causes of action contained in 
MWF’s complaint—filed on June 27, 2019—were not timely under the applicable statutes of 
limitation.  

Legal Standard Applicable to Summary Judgment 

LOI contends that a complete defense to this action exists, and that as a result, this action has no 
merit under Code of Civil Procedure (“CCP”) section 437c(o)(1). Namely, it says that the applicable 
statute(s) of limitation bar this action in its entirety. Section 437c(p)(2) supplies the applicable 
standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

The Court notes that it is well-settled that the application of the relevant statute of limitations 
ordinarily is a question of fact. (E.g., State Compensation Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 
1124, 1132.) However, it is similarly well-settled that if the facts are undisputed and only one 
legitimate inference is capable of being drawn from those facts, the application of the statute of 
limitations can become a question of law appropriate for resolution on MSJ. (E.g., Romano v. Rockwell 
International, Inc. (1996) 14 Cal.4th 479, 487.) 

The Causes of Action and Applicable Statutes of Limitation 

The first cause of action is for breach of contract. Accordingly, the applicable statute of limitations is 
CCP section 337(a), which provides for a limitations period of four years. 

The second cause of action is for breach of the implied covenant to perform work in a good and 
competent manner. Accordingly, the applicable statute of limitations is CCP section 337(a), which 
provides for a limitations period of four years. 

The third cause of action is for negligence resulting in injury to real property. Accordingly, the 
applicable statute of limitations is CCP section 338(b), which provides for a limitations period of 
three years. 

The complaint in this matter was filed on June 27, 2019. 

Analysis 

Standing 

The Court agrees with MWF that LOI lacks standing to bring this motion. MWF has not sued LOI. MWF 
does not seek relief against LOI. What LOI appears to be attempting by way of this MSJ is a form of 
subrogation: LOI wants to stand in Diede’s shoes with respect to the original complaint and argue that 
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MWF’s claims against Diede are time-barred, and by extension, the Court assumes, that LOI cannot be 
liable to Diede in the cross-action. In the first instance, Diede is—by way of a motion concurrently 
pending before the Court—vigorously advancing that very argument. The normal course here would 
be to await the result of that motion and, if it is granted, then seek relief directly in the cross-action. 
(Indeed, that is more or less what happened in the Columbus case, cited by LOI in its reply and 
discussed below.) 

In any event, even if the Court concluded that MWF’s claims against Diede are time-barred and 
granted LOI’s MSJ, missing from the MSJ is an explanation of what granting LOI’s MSJ would look like 
from a practical standpoint. Would the Court enter a judgment in LOI’s favor as against MWF? That 
would be nonsensical, because MWF has not brought a lawsuit seeking relief against LOI, to say 
nothing of the fact that Diede’s cross-complaint against LOI would remain pending. A judgment in 
LOI’s favor in this matter would be against Diede, and not MWF. Ordinarily, if Entity A has not been 
sued by Entity B, and Entity B seeks no relief from Entity A, there is no reason that a judgment saying 
“Entity B shall not recover from Entity A” is necessary. 

The Court’s position finds support in the language of CCP section 577. Section 577 says that “[a] 
judgment is the final determination of the rights of the parties in an action or proceeding.” But left 
unanswered by LOI is a fundamental question in this regard: what rights—specifically as between LOI 
and MWF—are at issue in this case? What rights—as between LOI and MWF—would be “finally 
determined” by a judgment following this MSJ?  

Certainly there are disputes between MWF and Diede (the complaint), and disputes between Diede 
and LOI (the cross-complaint). And it cannot be gainsaid that those disputes are related. But LOI asks 
here for a judgment in its favor and against MWF; the Court cannot conceive of what form that 
judgment would take, given that MWF has no claims pending against LOI. If LOI wants to avoid 
liability in this matter, it need not defeat MWF’s complaint. Rather, it must defeat Diede’s cross-
complaint. 

Further support for the Court’s position is found in the discussion of standing found in prevailing 
authority. Standing is generally conceived of as involving a “beneficial interest in the outcome.” 
(E.g., TracFone Wireless, Inc. v. County of Los Angeles (2008) 163 Cal.App.4th 1359, 1364.) LOI does 
not have a beneficial interest in the outcome of MWF’s lawsuit against Diede, because LOI can neither 
gain nor lose from a judgment in that matter. LOI’s forum for litigating its beneficial interest in this 
overall dispute is found in the cross-complaint; it does stand to gain or lose based on a judgment on 
the cross-complaint, because it is in that proceeding where relief is sought against it. 

As the Fifth District Court of Appeal explained in Westamerica Bank v. MBG Industries, Inc. (2007) 
158 Cal.App.4th 109: 

A complaint and a cross-complaint are, for most purposes, treated as independent 
actions. A cross-complaint is generally considered to be a separate action from that 
initiated by the complaint. A cross-complaint is a separate pleading and represents a 
separate cause of action from that which may be stated in the complaint … Where 
there are both a complaint and a cross-complaint there are actually two separate 
actions pending and the issues joined on the cross-complaint are completely 
severable from the issues under the original complaint and answer. Where a cross-
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complaint is filed there are two simultaneous actions pending…. 

(Id. at p. 134; italics in original, internal citations and quotations omitted.) 

The reply brief echoes arguments made in this regard by other entities, saying that LOI may bring the 
MSJ because it is a party, and CCP section 437c talks in terms of “parties.” That is true as far as it goes, 
but what LOI misses is that section 437c speaks of a party in an action or proceeding bringing an MSJ. 
Under Westamerica, Diede’s cross-complaint against LOI should be treated as an independent action 
“for most purposes.” The Court considers that this instance falls within the ambit of “for most 
purposes,” because, as stated above, it has not been explained how the Court could enter a judgment 
in LOI’s favor and against MWF when MWF has not brought any claims against LOI, and it has not 
been explained what such a judgment would “finally determine” as between LOI and MWF. 
Accordingly, LOI is not “a party in an action or proceeding” against MWF.  

In at least one sense, even LOI agrees that a cross-complaint initiates a separate action. When LOI 
filed its answer on February 25, 2020, its caption identified MWF v. Diede as the action, and then 
separately captioned “And Related Cross Actions,” implying a separation between the principal action 
(MWF v. Diede), and the “related cross actions.” 

Another statute related to judgments further persuades the Court that it is correct. CCP section 1032 
provides for a prevailing party in any action or proceeding to recover its costs as a matter of right in 
the action or proceeding.  

Were the Court to grant LOI’s MSJ, and then enter a judgment in LOI’s favor and against MWF, LOI 
would be a prevailing party for purposes of section 1032, and thus entitled to recover its costs from 
MWF. But MWF never sued LOI. If entities that have not been sued—like LOI—can bring and win 
summary judgment motions, the universe of entities to whom MWF and others similarly situated 
could owe costs is potentially limitless. Section 1032 is a non-trivial limiting factor in a plaintiff’s 
consideration of who to sue; here, by virtue of its decision to cross-complain against LOI, it would be 
Diede—and not MWF—which would define the universe of entities to which MWF is potentially liable 
for costs. That cannot be. 

In its reply brief, LOI cites two cases, contending that they require the Court find it has standing here. 
The Court disagrees. 

First, LOI cites City of Emeryville v. Super. Ct. (1991) 2 Cal.App.4th 21 for the proposition that it has 
standing to bring the MSJ. But nowhere does City of Emeryville directly say that a cross-defendant 
may move for summary judgment or adjudication directly against the underlying complaint. Indeed, it 
seems clear from reading the opinion that the City was challenging its liability under a cross-complaint 
brought by Avis Rent-A-Car. (Id. at p. 23 [“cross-complainant Avis Rent-A-Car System” objected to the 
relief sought by the City].) The basis of the objection was not that the City was attacking the 
complaint rather than the cross-complaint (as is the case here). Rather, it was the scope of the trial 
court’s authority under the then newly-modified section 437c(f). All of the analysis in City of 
Emeryville is devoted to understanding the Legislature’s intent in modifying section 437c, and 
determining how a defendant might go about establishing that a cause of action has “no merit” 
within the meaning of the statute. (Id. at p. 25.) The Court finds no specific discussion of the scenario 
here: a cross-defendant attempting to attack the underlying complaint directly, despite not being a 
party to that complaint. Certainly the holding of City of Emeryville is not that a cross-defendant may 
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attack a complaint directly, despite not being a party to that pleading. 

Similarly afield is Columbus Line, Inc. v. Gray Line Sight-Seeing Companies Associated, Inc. (1981) 
120 Cal.App.3d 622, which LOI cites for the proposition that a cross-defendant who successfully 
establishes it has no liability to a plaintiff by way of summary judgment is entitled to summary 
judgment as to a cross-complaint for indemnity in the same action. (Reply 2:27-28.) That is true, but it 
is also not illuminating here. 

In Columbus, the underlying complaint for personal injury was brought by the Lawrences, initially 
against Columbus. (Id. at p. 626.)  Gray Line subsequently was served as a doe defendant and 
answered the complaint. (Id.) Columbus cross-complained against Gray Line for indemnity and 
equitable indemnity. (Id.)  

Gray Line moved for summary judgment on the complaint, and its motion was granted. The court 
determined that Gray Line was not negligent with respect to the Lawrences. (Id. at pp. 626-627.) 
Gray Line then moved for summary judgment on the cross-complaint, arguing that given the 
determination that it was not negligent vis-à-vis the Lawrences, it could not be required to indemnify 
Columbus. (Id. at p. 627.)  

Gray Line’s motion on the cross-complaint was granted, and the analysis in the opinion relates to 
whether the doctrine of res judicata and principles of equitable indemnity required a contrary result. 
There was no discussion of the scenario facing the Court here, presumably because of a critical 
distinction: Gray Line was named as a doe defendant in the original complaint, served with that 
complaint as a defendant, and answered. Obviously, Gray Line had standing to attack the complaint 
directly; it was a named defendant in that matter. That differs starkly from this case, in which LOI has 
not been named as a defendant in the original complaint. 

LOI is not a party to MWF’s complaint against Diede. Section 437c(c) discusses granting a summary 
judgment if the moving party is entitled to a judgment. The Court cannot imagine any circumstances 
under which an entity that has not been sued and against which no relief is sought—like LOI here—
would be “entitled to a judgment as a matter of law.” If LOI is ever “entitled to a judgment” in this 
matter, it will be against Diede, not against MWF.  

Separately and independently, the Court incorporates by reference the reasoning and analysis set 
forth in its tentative rulings on the Diede MSJ and the HKIT MSJ. Even if the Court is incorrect 
concerning standing, that reasoning and analysis dictates the MSJ be denied, and provides a separate 
and independent basis for reaching that result. 

The MSJ is denied. MWF shall prepare an appropriate form of order and circulate it amongst counsel 
for approval as to form. 

None of the evidentiary objections were material to the Court’s disposition of the MSJ, and so the 
Court declines to rule on them. (See CCP section 437c(q).) 
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12. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON JOINDER IN DIEDE CONSTRUCTION’S MOTION FOR SUMMARY JUDGMENT 
FILED BY:  MILLBRAE GLASS 
*TENTATIVE RULING:* 
 
Please see Line 8. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  D. WINN PAINTING 
*TENTATIVE RULING:* 
 
This is a construction defect matter arising out of the design and construction of a middle school 
(the “School”) in 2011-2012. Plaintiff Making Waves Foundation (“MWF”) hired defendant Diede 
Construction, Inc. (“Diede”) and defendant HKIT Architects (“HKIT”) to design and build the School. 
Various subcontractors, including RDR Builders LP (“RDR”), D. Winn Painting, Inc. (“D. Winn”), Lines of 
Integrity Caulking & Sealants (“LOI”), and Millbrae Glass LTD (“Millbrae”) were involved in the 
construction of the School. RDR, D. Winn, LOI, and Millbrae were not sued by MWF. Rather they have 
been added to this action by virtue of Diede’s cross-complaint. 

Aside from MWF, each entity named above (i.e., Diede, HKIT, RDR, D. Winn, LOI, and Millbrae) seeks 
summary judgment vis-à-vis MWF’s complaint in motions or joinders presently before the Court. 
This tentative ruling addresses the motion for summary judgment or summary adjudication (“MSJ”) 
brought by D. Winn. The MSJ makes a single argument: that the first three causes of action contained 
in MWF’s complaint—filed on June 27, 2019—were not timely under the applicable statutes of 
limitation.  

Legal Standard Applicable to Summary Judgment 

D. Winn contends that a complete defense to this action exists, and that as a result, this action has no 
merit under Code of Civil Procedure (“CCP”) section 437c(o)(1). Namely, it says that the applicable 
statute(s) of limitation bar this action in its entirety. Section 437c(p)(2) supplies the applicable 
standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a cause 
of action has no merit if the party has shown that one or more elements of the cause 
of action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant 
has met that burden, the burden shifts to the plaintiff or cross-complainant to show 
that a triable issue of one or more material facts exists as to the cause of action … 
The plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
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pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

The Court notes that it is well-settled that the application of the relevant statute of limitations 
ordinarily is a question of fact. (E.g., State Compensation Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 
1124, 1132.) However, it is similarly well-settled that if the facts are undisputed and only one 
legitimate inference is capable of being drawn from those facts, the application of the statute of 
limitations can become a question of law appropriate for resolution on MSJ. (E.g., Romano v. Rockwell 
International, Inc. (1996) 14 Cal.4th 479, 487.) 

The Causes of Action and Applicable Statutes of Limitation 

The first cause of action is for breach of contract. Accordingly, the applicable statute of limitations is 
CCP section 337(a), which provides for a limitations period of four years. 

The second cause of action is for breach of the implied covenant to perform work in a good and 
competent manner. Accordingly, the applicable statute of limitations is CCP section 337(a), which 
provides for a limitations period of four years. 

The third cause of action is for negligence resulting in injury to real property. Accordingly, 
the applicable statute of limitations is CCP section 338(b), which provides for a limitations period of 
three years. 

The complaint in this matter was filed on June 27, 2019. 

Analysis 

Standing 

The Court agrees with MWF that D. Winn lacks standing to bring this motion. MWF has not sued 
D. Winn. MWF does not seek relief against D. Winn. What D. Winn appears to be attempting by way 
of this MSJ is a form of subrogation: D. Winn wants to stand in Diede’s shoes with respect to the 
original complaint and argue that MWF’s claims against Diede are time-barred, and by extension, 
the Court assumes, that D. Winn cannot be liable to Diede in the cross-action. In the first instance, 
Diede is—by way of a motion concurrently pending before the Court—vigorously advancing that very 
argument. The normal course here would be to await the result of that motion and, if it is granted, 
then seek relief directly in the cross-action. 

In any event, even if the Court concluded that MWF’s claims against Diede are time-barred and 
granted D. Winn’s MSJ, missing from the MSJ is an explanation of what granting D. Winn’s MSJ would 
look like from a practical standpoint. Would the Court enter a judgment in D. Winn’s favor as against 
MWF? That would be nonsensical, because MWF has not brought a lawsuit seeking relief against 
D. Winn, to say nothing of the fact that Diede’s cross-complaint against D. Winn would remain 
pending. A judgment in D. Winn’s favor in this matter would be against Diede, and not MWF. 
Ordinarily, if Entity A has not been sued by Entity B, and Entity B seeks no relief from Entity A, there is 
no reason that a judgment saying “Entity B shall not recover from Entity A” is necessary. 

The Court’s position finds support in the language of CCP section 577. Section 577 says that 
“[a] judgment is the final determination of the rights of the parties in an action or proceeding.” 
But left unanswered by D. Winn is a fundamental question in this regard: what rights—specifically as 
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between D. Winn and MWF—are at issue in this case? What rights—as between D. Winn and MWF—
would be “finally determined” by a judgment following this MSJ?  

Certainly there are disputes between MWF and Diede (the complaint), and disputes between Diede 
and D. Winn (the cross-complaint). And it cannot be gainsaid that those disputes are related. But 
D. Winn asks here for a judgment in its favor and against MWF; the Court cannot conceive of what 
form that judgment would take, given that MWF has no claims pending against D. Winn. If D. Winn 
wants to avoid liability in this matter, it need not defeat MWF’s complaint. Rather, it must defeat 
Diede’s cross-complaint. 

Further support for the Court’s position is found in the discussion of standing found in prevailing 
authority. Standing is generally conceived of as involving a “beneficial interest in the outcome.” 
(E.g., TracFone Wireless, Inc. v. County of Los Angeles (2008) 163 Cal.App.4th 1359, 1364.) D. Winn 
does not have a beneficial interest in the outcome of MWF’s lawsuit against Diede, because D. Winn 
can neither gain nor lose from a judgment in that matter. D. Winn’s forum for litigating its beneficial 
interest in this overall dispute is found in the cross-complaint; it does stand to gain or lose based on a 
judgment on the cross-complaint, because it is in that proceeding where relief is sought against it. 

As the Fifth District Court of Appeal explained in Westamerica Bank v. MBG Industries, Inc. (2007) 
158 Cal.App.4th 109: 

A complaint and a cross-complaint are, for most purposes, treated as independent 
actions. A cross-complaint is generally considered to be a separate action from that 
initiated by the complaint. A cross-complaint is a separate pleading and represents a 
separate cause of action from that which may be stated in the complaint … Where 
there are both a complaint and a cross-complaint there are actually two separate 
actions pending and the issues joined on the cross-complaint are completely 
severable from the issues under the original complaint and answer. Where a cross-
complaint is filed there are two simultaneous actions pending…. 

(Id. at p. 134; italics in original, internal citations and quotations omitted.) 

The reply brief echoes arguments made in this regard by other entities, saying that D. Winn may bring 
the MSJ because it is a party, and CCP section 437c talks in terms of “parties.” That is true as far as it 
goes, but what D. Winn misses is that section 437c speaks of a party in an action or proceeding 
bringing an MSJ. Under Westamerica, Diede’s cross-complaint against D. Winn should be treated as 
an independent action “for most purposes.” The Court considers that this instance falls within the 
ambit of “for most purposes,” because, as stated above, it has not been explained how the Court 
could enter a judgment in D. Winn’s favor and against MWF when MWF has not brought any claims 
against D. Winn, and it has not been explained what such a judgment would “finally determine” as 
between D. Winn and MWF. Accordingly, D. Winn is not “a party in an action or proceeding” against 
MWF.  

In at least one sense, even D. Winn agrees that a cross-complaint initiates a separate action. When 
D. Winn filed its answer on June 2, 2020, its caption identified MWF v. Diede as the action, and then 
separately captioned “And Related Cross Actions,” implying a separation between the principal action 
(MWF v. Diede), and the “related cross actions.” 
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Another statute related to judgments further persuades the Court that it is correct. CCP section 1032 
provides for a prevailing party in any action or proceeding to recover its costs as a matter of right in 
the action or proceeding.  

Were the Court to grant D. Winn’s MSJ, and then enter a judgment in D. Winn’s favor and against 
MWF, D. Winn would be a prevailing party for purposes of section 1032, and thus entitled to recover 
its costs from MWF. But MWF never sued D. Winn. If entities that have not been sued—like D. 
Winn—can bring and win summary judgment motions, the universe of entities to whom MWF and 
others similarly situated could owe costs is potentially limitless. Section 1032 is a non-trivial limiting 
factor in a plaintiff’s consideration of who to sue; here, by virtue of its decision to cross-complain 
against D. Winn, it would be Diede—and not MWF—which would define the universe of entities to 
which MWF is potentially liable for costs. That cannot be. 

In its reply brief, D. Winn cites People ex rel. Department of Transportation v. Super. Ct. (1980) 
26 Cal.3d 744 for the proposition that a cross-complaint for indemnity can only be filed if the main 
action was filed within the statute of limitations. (Reply 2:27-21.) That is correct, and it underscores 
D. Winn’s remedy here: to attack the cross-complaint directly. If it is determined that MWF’s action 
was not filed within the limitations period, then the cross-complaint fails. Further, the passage 
D. Winn cites from that case supports the Court’s position: 

The governing authorities, both in California and throughout the country, uniformly 
hold that a tort defendant’s equitable indemnity action is separate and distinct 
from the plaintiff’s tort action. The indemnity action, unlike the plaintiff’s claim, does 
not accrue for statute of limitations purposes when the original accident occurs, but 
instead accrues at the time the tort defendant pays a judgment or settlement as to 
which he is entitled to indemnity. 

(Id. at p. 748; emphasis supplied.)  

Similarly, the case D. Winn cites for standing also supports the Court’s position. In Bilafer v. Bilafer 
(2008) 161 Cal.App.4th 363, the Second District Court of Appeal observed that a party does not have 
standing if that party “does not have a real interest in the ultimate adjudication because the actor has 
neither suffered nor is about to suffer any injury….” (Id. at p. 370.) Given that MWF’s complaint seeks 
no relief against D. Winn, D. Winn does not have a real interest in the ultimate adjudication of MWF’s 
complaint. D. Winn has a real interest in the ultimate adjudication of Diede’s cross-complaint against 
it, and the Court considers that it can raise whatever defenses it wishes in an attack on that pleading.  

D. Winn is not a party to MWF’s complaint against Diede. Section 437c(c) discusses granting a 
summary judgment if the moving party is entitled to a judgment. The Court cannot imagine any 
circumstances under which an entity that has not been sued and against which no relief is sought—
like D. Winn here—would be “entitled to a judgment as a matter of law.” If D. Winn is ever “entitled 
to a judgment” in this matter, it will be against Diede, not against MWF.  

Separately and independently, the Court incorporates by reference the reasoning and analysis set 
forth in its tentative rulings on the Diede MSJ and the HKIT MSJ. Even if the Court is incorrect 
concerning standing, that reasoning and analysis dictates the MSJ be denied, and provides a separate 
and independent basis for reaching that result. 
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The MSJ is denied. MWF shall prepare an appropriate form of order and circulate it amongst counsel 
for approval as to form. 

None of the evidentiary objections were material to the Court’s disposition of the MSJ, and so the 
Court declines to rule on them. (See CCP section 437c(q).) 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC19-02480 
CASE NAME:  AGHAEE  VS.  ANYANWU 
HEARING ON MOTION TO SET ASIDE DISMISSAL OF COMPLAINT  
FILED BY:  PLAINTIFF 
*TENTATIVE RULING:* 
 
Plaintiff’s motion to set aside dismissal of complaint is granted.  The Court sets a CMC March 7, 2023, 
at 8:30 a.m.  Plaintiff shall notify defendant of CMC hearing. 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC19-02480 
CASE NAME:  AGHAEE  VS.  ANYANWU 
HEARING ON MOTION TO SET ASIDE DISMISSAL OF COMPLAINT 
FILED BY:  PLAINTIFF 
*TENTATIVE RULING:* 
 
See line 14. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC20-00829 
CASE NAME:  MONTOYA  VS.  PHILLIPS 66 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  PHILLIPS 66  COMPANY 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to February 6, 2023, at 9:00 a.m. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC21-00779 
CASE NAME:  TEDENEKILSH ZERHIOUN  VS.  YOSEPH DEMISSIE 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY:  TEDENEKILSH (TEDE) ZERHIOUN 
*TENTATIVE RULING:* 
 
The Court continues the hearing to February 27, 2023, to be heard in conjunction with the motion to 
set aside and motion to enforce judgment. 
  

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

47 

    

18. 9:00 AM CASE NUMBER:  MSC21-01379 
CASE NAME:  MOFFETT  VS.  SONIC WALNUT CREEK 
HEARING ON MOTION TO COMPEL ARBITRATION  
FILED BY:  SONIC WALNUT CREEKM, INC. 
*TENTATIVE RULING:* 
 
 Defendant’s motion to compel arbitration is granted.  This action is stayed pending the 

outcome of the arbitration.  The arbitration shall be conducted by JAMS, as plaintiff requested in 

the opposition memorandum; defendant did not oppose the request in its reply memorandum. 

 Plaintiff’s waiver argument lacks merit.  Defendant asserted the right to arbitration in its 
answers and case management statements, and defendant did not itself initiate any discovery.  
Further, defendant was actively attempting to settle this case before bringing its motion to compel 
arbitration.  (See Zamora v. Lehman (2010) 186 Cal.App.4th 1, 20 [a defendant’s attempt to settle the 
case and passive participation in discovery initiated by others were not actions inconsistent with the 
right to arbitrate].) 

 
 

  

    

19. 9:00 AM CASE NUMBER:  MSC21-01842 
CASE NAME:  ADAMS  VS.  CITY OF PITTSBURG 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S 2nd Amended COMPLAINT 
FILED BY:  CITY OF PITTSBURG 
*TENTATIVE RULING:* 
 
Before the Court is the City of Pittsburg's demurrer to Plaintiff's Second Amended Complaint ("2AC"). 

For the reasons set forth, the demurrer is overruled. 

Background 

Plaintiff was riding a bicycle westbound on California Avenue when he was struck by a motor vehicle 

driven by defendant Mikenya Moss who was driving in the number two lane of California Avenue as 

Plaintiff approached California Avenue. (2AC ¶¶ 8-14.) In addition to suing Moss, Plaintiff has sued 

the City of Pittsburg alleging a first cause of action against the City for dangerous condition of public 

property.  

The Court previously sustained demurrers by the City to the original Complaint and to the First 

Amended Complaint ("FAC").  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 

[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether the complaint states a 
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claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as a whole and 

its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The 

Court also considers matters of which the Court can properly take judicial notice. (Carloss v. County of 

Alameda, supra, 242 Cal.App.4th at 123.) 

Because government liability is statutory, facts material to the elements of the causes of action 

asserted against a public entity must be pled with specificity. (See Brenner v. City of El Cajon (2003) 

113 Cal.App.4th 434, 439 ["The limited and statutory nature of governmental liability mandates that 

claims against public entities be specifically pleaded."].) Therefore, "a claim alleging a dangerous 

condition may not rely on generalized allegations [citation omitted] but must specify in what manner 

the condition constituted a dangerous condition. [Citation omitted.]" (Id. at 439.) 

Request for Judicial Notice 

As it did in support of the prior demurrer, the City requests the Court take judicial notice of the City 

General Plan, Chapter 7:4 and figures 7.4 and 7.5 showing existing and future bike lanes in the City as 

facts of "common knowledge," not reasonably disputable, and capable of immediate, accurate 

determination pursuant to Evidence Code sections 452(g) and 452(h). (Def. RJN Exh. A.) As the Court 

indicated in the prior rulings, the Court can take judicial notice of official maps under Evidence Code 

§452(g). (People v. Jackson (2016) 1 Cal.5th 269, 294; Planned Parenthood Shasta-Diablo v. Williams 

(1995) 10 Cal.4th 1009, 1021 and fn. 2; South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 

745.) In addition, the City's General Plan is an official local government document of which the Court 

can take judicial notice under Evidence Code § 452(d). 

The Court grants the unopposed request for judicial notice, subject to the limitations on judicial 

notice under the case law. (See, e.g., StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 

[existence of document judicially noticeable, but not the truth of its contents or its proper 

interpretation where the truth is disputable, or the contents subject to interpretation]; Fremont 

Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-115 [same].) 

Analysis 

The Court previously set forth the standards for alleging a claim against a public entity based on a 

dangerous condition of property in its ruling on the City's demurrer to the FAC. To state a cause of 

action against a public entity based on a dangerous condition of public property under Government 

Code section 835, the plaintiff must allege facts showing that (1) the property was in a dangerous 

condition when the injury occurred, (2) "the dangerous condition created a reasonably foreseeable 

risk of the kind of injury which was incurred"; and (3) the public entity had notice of the dangerous 

condition prior to the injury with enough time to protect against the dangerous condition. (Govt. 

Code § 835.)  

A dangerous condition is one that "creates a substantial (as distinguished from a minor, trivial or 

insignificant) risk of injury when such property . . . is used with due care in a manner in which it is 

reasonably foreseeable that it will be used." (Govt. Code § 830(a) [emphasis added].) " '[A] claim 

alleging a dangerous condition may not rely on generalized allegations [citation] but must specify in 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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what manner the condition constituted a dangerous condition. [Citation.] A plaintiff's allegations, 

and ultimately the evidence, must establish a physical deficiency in the property itself. [Citations.] 

A dangerous condition exists when public property is physically damaged, deteriorated, or defective 

in such a way as to foreseeably endanger those using the property itself,’ or possesses physical 

characteristics in its design, location, features or relationship to its surroundings that endanger users.' 

[Citation, internal quotation marks omitted.]" (Huerta v. City of Santa Ana (2019) 39 Cal.App.5th 41, 

48 [quoting Cerna v. City of Oakland (2008) 161 Cal.App.4th 1340, 1347–1348].) (See also Bonanno v. 

Central Contra Costa Transit Authority (2003) 30 Cal.4th 139, 149 [dangerous condition of property 

can be shown based on " 'the interrelationship of its structural features or the presence of latent 

hazards associated with its normal use.'," quoting (2 Van Alstyne et al., Cal. Government Tort Liability 

Practice (Cont. Ed. Bar 4th ed. 2002) Dangerous Condition of Public Property, § 12.18, p. 769].)  

The absence of "traffic control signals, stop signs, yield right–of–way signs, or speed restriction signs" 

alone is not a dangerous condition. (Govt. Code § 830.4.) A public entity can be liable "for injury 

proximately caused by such failure if a signal, sign, marking or device (other than one described in 

Section 830.4) was necessary to warn of a dangerous condition which endangered the safe movement 

of traffic and which would not be reasonably apparent to, and would not have been anticipated by, a 

person exercising due care." (Govt. Code § 830.8 [emphasis added].) (See also Govt. Code § 830.2 

[condition not dangerous if risk created is "minor, trivial or insignificant . . . in view of the surrounding 

circumstances" such that "no reasonable person would conclude that the condition created a 

substantial risk of injury when such property . . . was used with due care" in the manner anticipated].)  

Plaintiff must allege facts sufficient to support the existence of a dangerous condition before a duty to 

warn under Government Code section 830.8 may be found to exist. (Govt. Code § 830.8 [government 

may be liable if signal, sign, marking or traffic device "was necessary to warn of a dangerous 

condition"]; Chowdhury v. City of Los Angeles (1995) 38 Cal.App.4th 1187, 1197 ("Chowdhury") 

[concealed trap].)  

A. Deficiencies in FAC Based on Prior Ruling 

The Court previously found that the FAC did not allege facts with specificity showing the existence of 

a dangerous condition of public property, or a concealed trap under Chowdhury, sufficient to state a 

claim against the City under Government Code section 835. (See Brenner v. City of El Cajon (2003) 113 

Cal.App.4th 434, 440-444 ("Brenner"); Mittenhuber v. City of Redondo Beach (1983) 142 Cal.App.3d 1, 

6-7, 10.) The Court found that the lack of a bicycle lane is not a dangerous condition of public 

property, as Plaintiff has cited no authority that compels public entities to provide bike lanes, and the 

Vehicle Code contemplates that bicyclists and vehicles will share the road. (Vehicle Code §§ 21200, 

21650.1.) The Court found that, without more specific allegations, the "abrupt" narrowing of the 

shoulder and discontinuance of a white line marking the shoulder alone are not sufficient to support a 

dangerous condition of property and duty to provide markings under Government Code section 830.8 

or created a concealed trap. (Chowdhury, supra, 38 Cal.App.4th at 1197; Kessler v. California (1988) 

206 Cal.App.3d 317, 321-322 ["[W]here the failure to post a warning sign results in a concealed trap 

for those exercising due care, section 830.8 immunity does not apply. [Citation omitted.]"].) Largely 
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because of these pleading deficiencies, the Court also found Plaintiff also had not alleged in the FAC 

sufficient facts showing these alleged dangerous conditions of the road were a substantial factor 

causing the accident.  

B. Deficiencies Cured in 2AC 

The 2AC alleges a number of additional facts that the Court finds are sufficient to cure the deficiencies 

the Court found in the prior FAC and the original Complaint. While the 2AC includes some of the same 

or similar allegations of the prior pleadings (see Reply, p. 4, ll. 14-18 and p. 5, ll. 1-3 and 7-10), the 2AC 

also contains additional and more specific allegations regarding why the road configuration and 

conditions make the road where he was injured dangerous, contrary to the City's position in its Reply. 

For example, Plaintiff alleges in the 2AC not just that the road "narrows abruptly" but that motorists 

and bicyclists are forced to abruptly (i.e., in a short space) merge together into one narrow lane 

without warning where the road has a high volume of traffic with high vehicle speeds (2AC ¶¶ 10-12, 

14).  

Beyond the allegations set forth in paragraph 9, Plaintiff's additional allegations in paragraphs 10-12 

state facts sufficient to connect the "abrupt" narrowing of the lane, the discontinuance of the white 

line at the right side of the road in the second lane, and the lack of warning signs to conditions that 

pose a danger for motorists and bicyclists in the location of the accident even if both are using 

reasonable care. Plaintiff alleges bicyclists on the shoulder "would need to shift over into the lane of 

traffic once the shoulder abruptly ended, without warning, and could end up in front of a fast-moving 

vehicle approaching quickly and unexpectedly behind the cyclist" such that the "road configuration 

increased the danger to cyclists from drivers." (2AC ¶ 10 [emphasis added].) The "road configuration 

created a false sense of security for cyclists riding on California Avenue, by making it seem that the 

cyclists were riding in a bicycle lane and that they would be protected from vehicle traffic," and "the 

property is dangerously and defectively designed in consideration of its width, high flow of traffic 

volume, high speed limit on California, and inadequate visibility." (2AC ¶¶ 10, 11 [emphasis added].) 

(The Court notes that the 2AC includes two paragraphs numbered 10 and considers and references 

both.) 

Further, Plaintiff alleges "according to Defendant's Pittsburg Moves Active Transportation Plan dated 

December 2020, the location where Plaintiff was injured received a high level of traffic stress ratings 

for cyclists between 2012 and 2016" and "multiple accidents involving bicyclists and motor vehicles 

have been documented in the surrounding area." (2AC ¶ 12.) The photographs included in paragraph 

10 of the 2AC (pp. 3-4), which the Court finds are properly included and considered as set forth in its 

concurrent ruling on the City's motion to strike, support the allegations of the "abrupt" merger of 

bicyclists and cars into the second lane. Plaintiff alleges as a result of the dangerous conditions, 

including the design and road configuration by which the right lane narrows abruptly without warning 

forcing bicyclists to merge into the same lane with cars, with a high traffic flow and high speed limit 

for vehicles, Plaintiff was forced to merge into the number two lane and was struck and seriously 

injured. (2AC ¶¶ 10, 11, 14.) Taken collectively, accepted as true as the Court must on demurrer, for 

purposes of the sufficiency of the pleading to state a cause of action, the Court finds the allegations of 
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the 2AC allege enough specific facts to state a claim for dangerous condition of public property 

against the City. 

The City cites Brenner which states that there must be "some additional allegation that the physical 

characteristics of [the street] created a substantial risk that a driver using due care" traveling on the 

road would, in this case, be unable to avoid hitting a bicyclist who is also using due care. (City MPA 

ISO Dem. p. 12, ll. 2-5 [citing Brenner, supra, 113 Cal.App.4th at 440.) The Court finds that Plaintiff has 

now alleged those facts, alleging the configuration of the road and white line striping on California 

that precedes the intersection of Edward Avenue is wide but narrows quickly in effect into a lane not 

wide enough for both a car and bicyclist, forcing the two traveling in the right side of the road to 

"abruptly" merge into one lane despite speed differentials between vehicles and bicycles, high speeds 

and high traffic volume, which would potentially restrict the freedom to maneuver or change speeds 

to avoid a merging bicyclist (and for the bicyclist to maneuver to avoid a car). (2AC ¶¶ 9-12, 14.)  

The City cites immunity provided in Government Code section 830.4. That statute states generally 

that the absence of "regulatory traffic control signals, stop signs, yield right-of-way signs, or speed 

restriction signs. . . or distinctive roadway markings" alone does not constitute a dangerous condition. 

(Govt. Code § 830.4.) However, Government Code section 830.8 provides that a public entity can be 

liable "for injury proximately caused by such failure [to provide warning signs, signals or markings] if 

a signal, sign, marking or device (other than one described in Section 830.4) was necessary to warn of 

a dangerous condition which endangered the safe movement of traffic and which would not be 

reasonably apparent to, and would not have been anticipated by, a person exercising due care." 

(Govt. Code § 830.8 [emphasis added].) The 2AC does not allege that a stop light, stop sign, yield sign, 

or speed restriction sign was needed, which are the devices listed in Government Code section 830.4.  

To the extent the "distinctive roadway markings" would include a bike lane, which Plaintiff alleges 

should have been provided, that allegation may not support a claim for dangerous condition of public 

property in light of Government Code sections 830.4 and 830.8. (But see Tansaavatdi v. City of 

Rancho Palos Verdes (2021) 60 Cal.App.5th 423, 441-442, review granted, Tansaavatdi v. City of 

Rancho Palos Verdes (April 28, 2021) 2021 Cal. LEXIS 2871 [amended order, allows decision to be 

cited as persuasive authority; design immunity applied to protect City from liability for failure to 

include bike lane on road but city may still be liable for failure to warn].) Plaintiff, however, also 

alleges the configuration of the road and other conditions required other signage or markings to warn 

motorists and bicyclists of the immediate merger into a single narrow lane because the risks were not 

apparent based on the "abrupt" change in the road configuration and the high speeds and high traffic 

volumes on California Avenue which made the road at that location dangerous even if all parties are 

exercising due care. (2AC ¶¶ 9-12, 14.)  

Taking these allegations collectively, for purposes of demurrer, the Court also concludes Plaintiff has 

alleged sufficient facts to support that the dangerous conditions of the road configuration and abrupt 

forced merger into a narrow lane were not "reasonably anticipated" or apparent by vehicles and 

bicyclists exercising due care. (See MPA ISO Dem. p. 15, ll. 13-15 [citing Sun v. City of Oakland (2008) 
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166 Cal.App.4th 1177, 1193].) Accepting these allegations of the 2AC as true for purposes of 

demurrer, Plaintiff has now alleged sufficient specific facts as to the existence of a dangerous 

condition of property, such that the duty to warn may arise. (See MPA ISO Dem. pp. 14-15 [citing 

Mittenhuber v. City of Redondo Beach, supra, 142 Cal.App.3d at 6, 12].)  

The Court finds these more extensive and specific allegations state sufficient facts to overcome the 
City's demurrer at the pleading stage. 

 
 

  

    

20. 9:00 AM CASE NUMBER:  MSC21-01842 
CASE NAME:  ADAMS  VS.  CITY OF PITTSBURG 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY:  CITY OF PITTSBURG 
*TENTATIVE RULING:* 
 
Before the Court is the City of Pittsburg's motion to strike portions of Plaintiff's Second Amended 
Complaint ("2AC"). For the reasons set forth, the motion is denied. 

Background 

The factual background of the case and allegations of the 2AC are described in the Court's tentative 

ruling on the City of Pittsburg's demurrer to the 2AC heard concurrently with the motion to strike. 

The City seeks to strike from the 2AC three photographs of California Avenue near the intersection 

with Edward Avenue in the vicinity where the accident took place.  

Standards Governing Motions to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 

Like a demurrer, the grounds for a motion to strike must appear on the face of the pleading or be 

based on a matter subject to judicial notice under Evidence Code §§ 452 and 453. (Code Civ. Proc. § 

437(a) and (b).) It is in the Court's discretion under Code of Civil Procedure section 436 whether to 

strike portions of the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 

227, 242; Colden v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) (See also Quiroz v. Seventh 

Ave. Center (2006) 140 Cal.App.4th 1256, 1281 ["While under section 436, a court at any time may, in 

its discretion, strike portions of a complaint that are irrelevant, improper, or not drawn in conformity 

with the law, matter that is essential to a cause of action should not be struck and it is error to do so. 

[Citation omitted.]".) 

Analysis 

The City argues the photographs should be stricken because (a) a pleading must include words, not 

photographs, (b) the pleading depicts different large sections of the roadway "without any 

explanation as to where the subject accident occurred" (Mot. p. 2, ll. 24-25), and (c) the accident 
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occurred at night, and the photographs are taken in the daylight. (Mot. p. 2, fn. 2.)  

In support of its first contention, the City cites the California Rules of Court addressing the font size 

used in a pleading. (Cal. R. Ct. 2.3.) Nothing in that rule, or in any other authority cited by the City, 

states that a pleading cannot include photographs or other visual depictions. The second contention 

is inaccurate. The 2AC specifically alleges where the accident occurred in paragraph 14. The 2AC does 

not use the photographs in lieu of written allegations regarding the conditions at and near the 

accident location, but rather as a further visual explanation or photographic depiction supporting the 

allegations set forth in paragraphs 8-12 and 14 of the 2AC. The use of photographs of the location 

during daylight though the accident occurred at night does not mean the photographs are irrelevant 

or false. The City does not contend the photographs are altered such that they are not an accurate 

depiction of westbound California Avenue near where the accident occurred. 

The Court exercises its discretion and declines to strike the photographs from the 2AC. 

 
 

  

    

21. 9:00 AM CASE NUMBER:  MSC21-01879 
CASE NAME:  TRITEN LAW  VS.  WINGTIP COMMUNICATIONS 
HEARING ON MOTION TO COMPEL  
FILED BY:  WINGTIP COMMUNICATIONS, INC. 
*TENTATIVE RULING:* 
 
Pursuant to the stipulation of the parties the hearing is continued. The parties stipulated to continue 
the hearing to May 30, 2023. May 30, 2023 is a Tuesday and not a day the court hears law and motion 
matters. The Court will continue the matter to June 5, 2023 at 9:00 a.m. If this is not a convenient 
date for either counsel, after notice, counsel may appear at the hearing to select another date. 

  
 

  

    

22. 9:00 AM CASE NUMBER:  MSC22-00032 
CASE NAME:  COX  VS.  WEEKS 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  CHEVRON U.S.A., INC. 
*TENTATIVE RULING:* 
 
Demurrer moot.  Notice of unconditional settlement filed January 17, 2023. 
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23. 9:00 AM CASE NUMBER:  MSC22-00125 
CASE NAME:  AGAPITO  VS.  NACELLI 
HEARING ON MOTION FOR JUDGMENT ON PLEADINGS  
FILED BY:  DEFENDANTS 
*TENTATIVE RULING:* 
 
Defendants failed to meet and confer as required by Code of Civil Procedure section 439.  The motion 
is continued to March 6, 2023, at 9 a.m.  Defendants are ordered to meet and confer and file a 
declaration attesting to the meet and confer by February 24, 2023. 

 
 

  

    

24. 9:00 AM CASE NUMBER:  MSC22-00532 
CASE NAME:  BRUCE CLEVELAND  VS.  THANH V. NGUYEN 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT  
FILED BY:  THANH VAN NGUYEN 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Thanh Van Nguyen and Defendant Helen Tran, individually and as 

trustees of The Thanh Van Nguyen and Helen Tran Revocable Living Trust (collectively, 

“Defendants”)’s motion to strike punitive damages and portions of Plaintiff Bruce Cleveland and 

Robin Cleveland, individually and as Trustees of the Cleveland Family Trust (collectively, “Plaintiffs”)’s 

First Amended Complaint (“FAC”). For the following reasons, Defendants’ motion is granted, with 

leave to amend. 

Request for Judicial Notice 

Defendants request judicial notice of several documents from the Contra Costa County Recorder’s 

Office. The unopposed request for judicial notice is granted. (Evid. Code §§ 452, 453.) 

Background 

This is a neighbor dispute. Plaintiffs purchased 1080 Finley Road, Contra Costa County, California 

(the “Finley Property”), through their family trust in July of 2021. (FAC at ¶ 2.) Defendants own and 

reside at 5175 Camino Tassajara, Contra Costa County, California (the “Tassajara Property”). (Id. at 

¶ 3.) Defendants purchased the Tassajara Property in July of 2018. (Id. ¶ 13.) The Finley Property is 

approximately 5.17 acres and is subject to A-2 zoning for agricultural and residential uses, along with 

the Tassajara Property. (Id. at ¶ 8-9.) A covered horse arena was constructed on the northeastern 

portion of the Tassajara Property in 2005 by previous owners, and the Defendants made alterations 

to this arena. (Id. at ¶ 15, 16.) Specifically, in September of 2018 Defendants filled in the floor of the 

horse arena with concrete and enclosed the area. (Id. at ¶ 16.) 

Plaintiffs sought to build a new fence on the Finley property and received a survey from a civil 
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engineering firm prior to beginning construction. (FAC at ¶ 22.) Thereafter, the Clevelands learned 

that the enclosed structure “substantially encroached upon their property.” (Id.) The Plaintiffs 

advised Defendants that their structure encroached approximately eight feet into the Finley property 

(id. at ¶ 24), and Defendants commissioned their own survey which confirmed the encroachment. 

(Id. at ¶ 25.) Plaintiffs allege that subsequently Defendants represented to Mr. Cleveland that the 

encroachment would be moved away from the Finley property. (Id.) However, Plaintiffs allege that 

Defendants later reneged on this promise on the grounds that they had a “prescriptive easement.” 

(Id. at ¶ 26.) 

Following this exchange, Plaintiffs obtained counsel and served Defendants with a cease-and-desist 

letter demanding removal of the Structure by March 11, 2022. (FAC at ¶ 27.) Plaintiffs filed their 

original complaint on March 18, 2022. Plaintiffs also brought a motion for preliminary injunction 

against Defendants which the Court denied on July 8, 2022. 

The first amended complaint alleges causes of action for (1) quiet title, (2) continuing trespass, 

(3) public and private nuisance, (4) willful injury to real property, (5) injunctive relief, and 

(6) declaratory relief. 

Legal Standard 

California Civil Code (“CC”) § 3294 provides in relevant part:  

In an action for the breach of an obligation not arising from contract, where it is proven by 

clear and convincing evidence that the defendant has been guilty of oppression, fraud, or 

malice, the plaintiff, in addition to the actual damages, may recover damages for the sake of 

example and by way of punishing the defendant... 

(1) “Malice” means conduct which is intended by the defendant to cause injury to the 

plaintiff or despicable conduct which is carried on by the defendant with a willful and 

conscious disregard of the rights or safety of others. 

(2) “Oppression” means despicable conduct that subjects a person to cruel and unjust 

hardship in conscious disregard of that person’s rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 

material fact known to the defendant with the intention on the part of the defendant 

of thereby depriving a person of property or legal rights or otherwise causing injury. 

(CC § 3294.) 

CCP § 436 provides:  

The court may, upon a motion made pursuant to Section 435, or at any time in its discretion, 
and upon terms it deems proper: 

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading. 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with the 
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laws of this state, a court rule, or an order of the court. 

(CCP § 436.) 

Motion 

Defendants seek to strike the portions of FAC ¶¶ 37, 43, 47, and prayer ¶ 1 that seek punitive 
damages pursuant to CCP § 435 and 436. 

Analysis 

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. Superior 

Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an allegation of 

punitive damages, the ultimate facts showing an entitlement to such relief must be pled by a 

plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs must plead specific facts showing that Defendants’ conduct was oppressive, fraudulent or 

malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) Plaintiffs have not 

done so. Plaintiffs do not allege any “base, vile, or contemptible” conduct. (see College Hospital Inc. v. 

Superior Court, supra, 8 Cal.4th at 725). The FAC is bereft of any specific facts showing that 

Defendants’ conduct was oppressive, fraudulent, or malicious. Plaintiffs’ mere allegation that 

Defendants “continuing wrongful trespass, nuisance and encroachment onto the Clevelands’ property 

is intentional, malicious, and willful in nature” (FAC at ¶ 26) is insufficient. The same is true with 

respect to Plaintiffs’ conclusory allegation that Defendants’ acts “have been done in willful and 

reckless disregard of the Clevelands’ welfare and property rights.” (See FAC at ¶ 37.) 

The motion is granted, with leave to amend. 

 
 

  

    

25. 9:00 AM CASE NUMBER:  MSN21-1274 
CASE NAME:  EBMUD  VS.  CONTRA COSTA COUNTY 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY:  PETITIONER  
*TENTATIVE RULING:* 
 
Please see Tentative Ruling for Line 25 set forth following Line 28 (due to length). 
 

 

  

    

26. 9:00 AM CASE NUMBER:  MSN21-1509 
CASE NAME:  SIERRA CLUB  VS.  CONTRA COSTA COUNTY 
HEARING PETITION FOR WRIT OF MANDATE  
FILED BY:  PETITIONER  
*TENTATIVE RULING:* 
 
Please see Tentative Ruling for Line 26 set forth following Line 28 (due to length). 
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27. 9:00 AM CASE NUMBER:  MSN21-1525 
CASE NAME:  TOWN OF DANVILLE  VS.  CONTRA COSTA COUNTY 
HEARING IN RE PETITION FOR WRIT OF MANDATE  
FILED BY:  PETITIONER  
*TENTATIVE RULING:* 
 
Please see Tentative Ruling for Line 27 set forth following Line 28 (due to length). 
 

 

  

    

28. 9:00 AM CASE NUMBER:  MSN22-0446 
CASE NAME:  MCD-RC CA-EL CERRITO  VS.  XIAO-JIE ZHOU 
HEARING ON MOTION FOR ATTORNEY FEES  
FILED BY:  MCD-RC CA-EL CERRITO, LLC 
*TENTATIVE RULING:* 
 
Motion for attorney’s fees is granted in the amount of $3,602.50 to Plaintiff as the prevailing party. 

 
 

  

 
 

Tentative Rulings for Lines 25, 26 and 27 

  

 

    

25. 9:00 AM CASE NUMBER:  MSN21-1274 
CASE NAME:  EAST BAY MUD  VS.  CONTRA COSTA COUNTY 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY:  PETITIONER  
*TENTATIVE RULING:* 
 

Appearances Required. Parties shall appear in person [or by Zoom].  

Before the Court is a petition for writ of mandate filed by East Bay Municipal Utilities District 
("EBMUD") against Contra Costa County and the Contra Costa County Board of Supervisors as 
Respondents. FT Land, LLC; Meach, LLC; BI Land, LLC; and TH Land, LLC (collectively "Real Parties" or 
sometimes "Developer" or "Project applicant") are named as Real Parties in Interest.  

This is the Court's tentative ruling. The Court's tentative ruling is to grant the petition in part 
on the grounds and for the reasons detailed below.  

The Court intends to schedule a date and time for oral argument on the petition and this 
tentative ruling when the parties appear for the hearing. The Court will take the matter under 
submission after oral argument before issuing its final ruling on the petition. 

The Court requests that the parties be prepared to address at the hearing whether the parties 
should submit supplemental briefs on any or all of the following issues and if so, the deadlines for 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

58 

briefs and scheduling of oral argument in light of the additional briefing: 

1. Regarding Petitioners' objections to the County's Second Supplemental 
Administrative Record ("SSAR") filed concurrently with the Respondents' Briefs, whether Petitioners 
contend (a) for reasons other than the untimely filing, the document is not properly part of the 
administrative record in this case; (b) specifically how they were prejudiced by the late filing, 
including why they did not have an adequate opportunity to address in their Reply Briefs any issues 
arising from the Respondents' reliance on the SSAR in the Respondents' Briefs; and (c) what additional 
time and/or briefing, if any, Petitioners need to address the merits of the SSAR and any arguments 
made by Respondents in their briefs based on the SSAR. Further, regardless of the Court's final 
determination whether to consider the SSAR, if Respondents and Real Parties wish the Court to 
consider it, the document must be re-scanned and re-filed in properly consecutively paginated form, 
as set forth below. 

2. The conflicting positions on the following issue: If the ULL is extended by the County, 
and EBMUD is asked to provide water service to the Project only after the extension, then (a) whether 
the annexation "remain the same and dictate that EBMUD will not annex the Project area" (EBMUD 
position, EBMUD Op. Brief p. 19, fn. 8) or (b) whether the extension of the ULL resolve the 
inconsistency with EBMUD's Policy 3.01, and its other annexation policies because the area will then 
be within the ULL; and (c) whether the County's extension of the ULL automatically compels EBMUD 
to provide water service to the Project because will be within the ULL, despite the EIR's repeatedly 
statements that both EBMUD and LAFCO must approve the area's annexation to EBMUD's service 
area.  

3. Whether the Petitioners waived the claim that approval of the Project is inconsistent 
with the General Plan requirement that new development must demonstrate an adequate water 
supply as alleged in the first cause of action of EBMUD's Amended Petition, as distinguished from the 
Petitioners' CEQA claims regarding water supply. 

4. Based on the Court's tentative ruling to grant, in part, the petition on the grounds and 
for the reasons set forth in detail below, the appropriate remedy(ies) that should be provided for the 
CEQA violations found by the Court.  

I. Case Background 

On July 13, 2021, the County of Contra Costa and its Board of Supervisors (collectively, "the 
County" or "Respondents") took a series of actions related to the approval of the development of 125 
single-family residences in the Tassajara Valley near the Town of Danville and the City of San Ramon 
(referred to herein as the "Tassajara Development" or the "Residential Development") on 30 acres of 
land ("Residential Development Area") that is part of the 771-acres in the Tassajara Valley defined as 
the "Project." These actions taken by Respondents include, among others: (1) certifying a Final 
Environmental Impact Report ("FEIR") related to the Tassajara Development, and adopting a 
Mitigation Monitoring and Reporting Program ("Mitigation Program") and a statement of overriding 
conditions; (2) adopting a resolution approving the Development Agreement for the Tassajara 
Development and 125 conditions for approval of the Project ("COAs"); (3) amending the Urban Limit 
Line ("ULL") to incorporate the 30 acres on which the 125 residences comprising the Tassajara 
Development are located; (4) approving the County entering into the Agreement Regarding 
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Preservation and Agricultural Enhancement in the Tassajara Valley ("Tassajara Agreement") by which 
approximately 727 acres outside the ULL will be offered for dedication to the East Bay Regional Park 
District; (5) amending the General Plan by re-zoning the land comprising the Project from AL 
(agricultural land) to designate the 30 acres of the Residential Development single-family residential, 
high density, parks and recreation, and Public/Semi-Public; and (6) vesting a tentative subdivision 
map to subdivide the 125 single family residences (collectively "Project Approvals"). (Administrative 
Record ("AR") 1-5 [Notice of Determination re FEIR, Mitigation Program, statement of overriding 
conditions], 6-8 [Ord. No. 2021-23 -Development Agreement], 34-35 [Ord. No. 2021-24 - rezoning], 
36-41 [Res. No. 2021-216 – General Plan Amendment, change in ULL, Tassajara Agreement]; AR 39-40 
[tentative map approval]; AR 12268-12306 [COAs].)  

EBMUD filed a petition for writ of mandate and subsequently a first amended petition for writ of 
mandate challenging these actions, initiating Case No. MSN21-1274 ("EBMUD Case"). The Sierra Club 
and others joined together (collectively the "Sierra Club Parties" or sometimes "Sierra Club" for 
convenience) in a separate petition for writ of mandate and complaint for declaratory and injunctive 
relief, initiating Case No. MSN21-1509 ("Sierra Club Case"). Sierra Club Parties also filed a First 
Amended Petition for Writ of Mandate on August 13, 2021. Town of Danville filed a separate petition 
for writ of mandate, initiating Case No. MSN21-1525 ("Danville Case").  

Real Party FT Land LLC is listed as the Project applicant, and Real Parties Meach LLC, BI Land LLC, 
and TH Land LLC are the owners of the land subject to the Project and are included as Real Parties in 
each of the cases. City of San Ramon and the East Bay Regional Park District ("EBRPD") were named as 
additional real parties in interest in this case and in the Sierra Club Parties' case. They have been 
dismissed without prejudice pursuant to a Stipulation and Order filed November 2, 2021 in the 
EBMUD Case. A similar stipulation, without an order, was filed October 26, 2021 in the Sierra Club 
Case. A request for dismissal without prejudice of the City of San Ramon and EBRPD was filed and 
entered in the Danville Case. 

These cases are partially consolidated to allow preparation of a single administrative record, and 
for briefing and hearing, pursuant to the Stipulation Regarding Administrative Record Preparation and 
Certification, Partial Consolidation of Related Cases, and Briefing and Hearing Schedule and Page 
Limits filed January 18, 2022 ("Partial Consolidation Order"). A similar stipulation was filed in the 
Danville Case, without an order, and no stipulation or order was filed in the Sierra Club Case. The 
parties have clearly treated the Partial Consolidation Order as applying in all three cases. The Court 
has requested the parties take steps to file the documents necessary in the Sierra Club and Danville 
Cases to ensure the terms of the parties' stipulation and Partial Consolidation Order appear in these 
cases. EBMUD, Sierra Club Parties and Town of Danville are collectively sometimes referred to herein 
as "Petitioners."  

A. General Factual Background 

The Project includes a 155-acre Northern Site and 616-acre Southern Site. In addition to the 
30-acre Residential Development Area with the 125 single-family residences on the Northern Site, the 
Project will include a pedestrian staging area that will be developed with a parking lot, restrooms and 
a water fountain on the Northern Site (collectively sometimes referred to herein as the "Expanded 
Water Supply Project Area"). (AR 3310, AR 3367, AR 3389.) Other portions of the Project Site will be 
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improved with a stormwater detention basin, grading and drainage, and a portion of the Site will be 
offered to the San Ramon Valley Fire Protection District ("SRVFPD") for a fire station. (AR 3311, 3367.)  

B. Timeline of County Action 

Steps related to the initiation and approval of the proposed Project began in at least 2014. 
(See, e.g., AR 25066-25070 [Danville 9/2014 letter on proposed Tassajara Parks Project].) In May and 
June 2016, the County prepared a draft environmental impact report ("DEIR") and gave notice to the 
public of the opportunity to make comments. (AR 3355, AR 32760-32765.) The DEIR included a 
recycled water option for supplying water to the Project, which EBMUD indicated was not feasible, 
resulting in the preparation of a revised draft environmental impact report substituting offsite 
conservation for the recycled water option and with other revisions to the analysis of environmental 
impacts of the Project. The County determined the elimination of recycled water option was 
"significant new information" and the County's Recirculated Draft Environmental Impact Report 
("RDEIR") was resubmitted to the public for comment on September 29, 2016. (AR 3294-3979, AR 
32766-33503, AR 33504-33513.)  

A public hearing was held in November 2016 before the Zoning Administrator. The County 
prepared responses to the extensive comments the County received on the RDEIR, and the County 
published the Final Environmental Impact Report ("FEIR"), comprised of the RDEIR, comments, and 
County responses, on September 14, 2020. (AR 6790-8174, AR 33514-33617.) 

The approval of the proposed Project came before the County Planning Commission for public 
hearing on June 9, 2021. (AR 40.) The Planning Commission recommended that the County Board 
disapprove the Project at its June 9, 2021 hearing, based on, among other reasons, concerns 
regarding the water supply for the Project. (AR 40, AR 13444-13446.)  

The Project applicant continued to pursue approval of the Project before the County Board of 
Supervisors ("Board"), which held a public hearing on the Project on July 13, 2021. (AR 1-5 [Notice of 
Determination].) The Board approved the Project with the Project Approvals described above on that 
date. The Project Approvals include extensive findings by the Board as well as an extensive list of 125 
conditions on the approval of the Project which must be met by Real Parties. (AR 550196, AR 12268-
12306.) 

II. Procedural Issues 

A. EBMUD's Petition 

EBMUD filed its initial Verified Petition for Writ of Mandate on August 12, 2021. EBMUD's 
First Amended Petition filed August 26, 2021 alleges four causes of action. EBMUD alleges the Project 
is inconsistent with, and violates, the State Planning and Zoning Law, Government Code section 
65300, et seq. because it is inconsistent with the County's General Plan which precludes approval of 
new development without an adequate water supply (1st C/A, Am. Pet. ¶ 68). EBMUD alleges three 
other causes of action for violation of the California Environmental Quality Act, Public Resources Code 
section 21000, et seq. ("CEQA"), specifically that the County as the lead agency failed to proceed in 
the manner required by CEQA in certifying the Final EIR, in failing to revise and recirculate the EIR 
after the EBMUD Board issued its June 8, 2021 resolution refusing to supply water service to the 
proposed development, and in failing to make adequate findings required under CEQA that are 
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supported by substantial evidence (2nd, 3rd, and 4th C/As).  

The County and Real Parties filed answers to the Amended Petition.  

EBMUD's petition seeks declaratory and injunctive relief as remedies for the violations alleged 
in its Petition, as well as issuance of a peremptory writ of mandate. (Am. Pet. Prayer for Relief ¶¶ 1, 
2.) 

B. Briefing 

First, as the Petitioners were permitted to do in the Partial Consolidation Order, EBMUD's 
Opening and Reply Briefs "incorporate[] the claims and content in" the Danville and the Sierra Club's 
Opening and Reply Briefs. (EBMUD Op. Brief p. 8, fn. 2; EBMUD Reply p. 2, fn. 1.) The other 
Petitioners' briefs contain similar statements, as indicated in the separate tentative rulings for those 
actions. The Court considers the claims and arguments addressed in the Opening and Reply Briefs 
filed by all Petitioners as made by each of the Petitioners as a result, except to the extent that any of 
the claims or issues raised in a Petitioner's brief is outside the scope of the claims and issues alleged 
in the Petition filed by that Petitioner. Further, the Court notes where claims or issues alleged in a 
Petition filed by a particular Petitioner is not addressed in any of the Petitioners' Opening Briefs and is 
therefore waived. 

The claims in EBMUD's Amended Petition are focused on water supply issues. It alleges (a) the 
Project is inconsistent with the General Plan's requirement that new development cannot be 
approved without an adequate water supply (Am. Pet. ¶¶ 67, 68); (b) certifying the EIR violated CEQA 
because the EIR did not provide a stable Project description, including a viable water source, did not 
adopt an environmental baseline, improperly deferred  impact analysis and mitigation measures, did 
not adequately analyze cumulative and growth impacts of the Project, did not adequately analyze and 
mitigate the Project's water impacts, and failed to analyze an alternative water source (Am. Pet. ¶¶ 
71, 72.a.-f.); (c) certifying the EIR without amending and recirculating the EIR based on significant new 
information violated CEQA (Am. Pet. ¶¶ 75-77); and (d) approving the Project and adopting findings 
under CEQA not supported by substantial evidence in the record, including but not limited to the 
determination impacts on water would be less than significant, that mitigation measures would avoid 
or lessen any significant impacts of the Project and failing to disclose the Project is inconsistent with 
EBMUD's Annexation Policies (Am. Pet. ¶¶ 80-82). 

As to EBMUD's 1st C/A, both Sierra Club Parties and Danville, but not EBMUD, make extensive 
arguments in their Opening Briefs about the inconsistency of the Project approval with the County 
General Plan. Sierra Club's Opening Brief specifically cites the "Growth Management Element" of the 
General Plan but its arguments are focused on the alleged inconsistency of approving an urban 
development outside the existing ULL as violating the letter and spirit of the General Plan's ULL and 
65/35 Land Preservation Plan. (Sierra Club Op. Brief pp. 14-17.) Neither the Sierra Club Opening Brief 
nor the Danville Opening Brief mentions any violation of the General Plan based on approval of a 
project without an adequate water supply, nor has the Court discerned that those briefs cite General 
Plan provisions regarding water supply for new development. (See, e.g., AR 29163 ["Public 
Facilities/Services Element" Water Service Policies 7-21].) This claim of inconsistency with the General 
Plan appears to have been waived based on the briefing, though much argument is made addressing 
the inadequacy of the FEIR regarding water issues on many grounds, but the Court invites the parties 
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to address this waiver issue as set forth above. 

EBMUD's Opening Brief does not address the County's violation of CEQA by certifying the FEIR 
based on the failure "to adopt an appropriate environmental baseline for analysis of the Project's 
impacts." (Am. Pet. ¶ 72.b.) Danville's and Sierra Club Parties' Opening Briefs did not address that 
issue either. The environmental baseline was an issue cited in a long list of subjects in the Danville 
July 2016 comment letter on the DEIR, and Sierra Club Parties argued the County violated CEQA by 
failing to respond to the comments. (See Sierra Club Op. Brief pp. 25-26, in particular p. 26, ll. 14-16 
[citing "baseline"]; AR 7383-7422 [Danville 7/18/2016 letter].) As set forth below, the FEIR includes 
the County's detailed response to the Danville July 2016 DEIR comment letter. (AR 7423-7438 [County 
Resp. in FEIR].) In the absence of briefing on the failure to adopt an appropriate environmental 
baseline as a failure to comply with CEQA, the Court deems that issue waived and does not address it.  

EBMUD's claim in its 1st C/A regarding the violation of the County's General Plan is a narrow 
one addressing only the conflict with the General Plan requirement that new developments only be 
approved with an adequate water supply. (Am. Pet. ¶¶ 67, 68.) The other Petitioners have briefed a 
series of other grounds for the Project's violation of the General Plan which the Court does not 
address with regard to the EBMUD Amended Petition, as they are outside the scope of the EBMUD 
claim alleged in its 1st C/A.  

Only the Real Parties filed a Respondents' Brief in the EBMUD Action. 

III. Standard of Review 

A. Review of General Plan Consistency Determination 

The County's determination of whether the Project is consistent with the City's General Plan 
is reviewed under ordinary mandamus. (The Highway 68 Coalition v. County of Monterey (2017) 14 
Cal.App.5th 883, 894 ("Highway 68").) The County's determination that the Project is consistent with 
its General Plan is subject to great deference and will only be reversed "if it is based on evidence from 
which no reasonable person could have reached the same conclusion." (Stop Syar Expansion v. County 
of Napa (2021) 63 Cal.App.5th 444, 460 ("Stop Syar") [internal quotation marks omitted, quoting 
Highway 68, supra, 14 Cal.App.5th at 896].) "The party challenging a city's determination of general 
plan consistency has the burden to show why, based on all the evidence in the record, the 
determination was unreasonable. [Citations omitted.]" (Highway 68, supra, 14 Cal.App.5th at 896.)  

B. Review of County's Interpretation of CCC Code 

The Court applies the same rules for interpreting statutes generally to the interpretation of an 
ordinance. (Berkeley Hills Watershed Coalition v. City of Berkeley (2019) 31 Cal.App.5th 880, 890, 896 
("Berkeley Hills"). Words in a statute are to be given their ordinary, commonsense meaning. (Id. at 
890.) The Court is to give meaning to every word or phrase to give effect to all parts of the provision. 
(Id.) The Court's goal is to determine the intent of the legislature or governing body that enacted the 
statute, but the Court only resorts to extrinsic aids outside the language of the statute when the 
intent cannot be determined from the language alone. (Id. at 890-891.) 

The Court exercises its own independent judgment in interpreting the CCC Code. (Berkeley 
Hills, supra, 31 Cal.App.5th at 896.) The California Supreme Court in Yamaha Corp. of America v. State 
Bd. of Equalization (1998) 19 Cal.4th 1 ("Yamaha") set the standard for when the Court should give 
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weight and judicial deference to a city's interpretation of its own ordinances or regulations. (Id. at 12.) 
Judicial deference in this regard is "fundamentally situational." (Id. [italics in original].)  

The two broad categories of circumstances that warrant judicial deference are (1) where the 
agency has "expertise and technical knowledge" and the "legal text to be interpreted is . . . entwined 
with issues of fact, policy and discretion"; and (2) factors showing the agency's decision is likely to be 
correct based on "indications of careful consideration by senior agency officials," that the agency has 
been consistent in its interpretation, especially over the long term, and where the agency's 
interpretation was contemporaneous with the enactment of the statute in issue. (Id. at 12-13.) In 
Berkeley Hills, the Court gave the City of Berkeley's interpretation of its ordinance "substantial 
deference" because it was intertwined with "issues of 'fact, policy, and discretion' regarding zoning 
requirements and impacts to neighborhoods and the local community" and because Berkeley is 
"familiar with the rationale for the ordinance, is responsible for its implementation, and has special 
knowledge about the 'practical implications' of possible interpretations." (Berkeley Hills, supra, 31 
Cal.App.5th at 896.) As the Court explained in Berkeley Hills in according "substantial deference" to 
the City of Berkeley's interpretation of its ordinance there, such deference is appropriate where the 
city is "familiar with the rationale for the ordinance, is responsible for its implementation, and has 
special knowledge about the 'practical implications' of possible interpretations." (Berkeley Hills, supra, 
31 Cal.App.5th at 896.) 

C. Review of FEIR and Findings under CEQA 

Different standards of review apply to the County's certification of the FEIR. The Court 
determines whether the Respondents abused their discretion under CEQA in certifying the FEIR either 
"by failing to proceed in the manner CEQA provides or by reaching factual conclusions unsupported 
by substantial evidence. ([Pub. Res. Code] § 21168.5.)" (Banning Ranch Conservancy v. City of 
Newport Beach (2017) 2 Cal.5th 918, 935 ("Banning Ranch") [internal quotation marks omitted, 
quoting Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 
Cal.4th 412, 435].) Whether the FEIR omits essential information is "a procedural question subject to 
de novo review." (Id.) (See also King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 
814, 837-838 ("King & Gardiner") [abuse of discretion by public agency's failure " 'to proceed in a 
manner required by CEQA is a procedural (i.e., legal) error.' "].) 

An agency fails to proceed in the manner required by CEQA when the agency fails to require 
the project applicant to provide information mandated by CEQA or the agency fails to include 
mandated information in its CEQA analysis. (Vineyard Area Citizens for Responsible Growth, Inc. v. City 
of Rancho Cordova (2007) 40 Cal.4th 412, 435 ("Vineyard").) The Respondents' factual determinations 
are generally reviewed under the substantial evidence standard, pursuant to which the Court "may 
not set aside an agency's approval of an EIR on the ground that an opposite conclusion would have 
been equally or more reasonable." (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 512 [internal 
quotation marks omitted, quoting Vineyard, supra, 40 Cal.4th at 435].) Whether the FEIR includes an 
adequate discussion of the environmental or other impacts of a project "presents a mixed question of 
law and fact." (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 516.) "Thus, to the extent a mixed 
question requires a determination whether statutory criteria were satisfied, de novo review is 
appropriate; but to the extent factual questions predominate, a more deferential standard is 
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warranted. [Citation omitted.]" (Id.)  

" 'Substantial evidence' is defined as 'enough relevant information and reasonable inferences 
from this information that a fair argument can be made to support a conclusion, even though other 
conclusions might also be reached.' (Cal. Code Regs. tit. 14, § 15384, subd. (a).) 'The agency is the 
finder of fact and we must indulge all reasonable inferences from the evidence that would support 
the agency's determinations and resolve all conflicts in the evidence in favor of the agency's decision.' 
[Citation omitted.]" (City of Hayward v. Trustees of California State University (2015) 242 Cal.App.4th 
833, 839-840 [quoting Save Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 
Cal.App.4th 99, 117].)  

IV. Issues Subject to Review and Analysis 

A. Issue 1: CEQA Violations Based on Lack of Water Supply to the Project from EBMUD or 
Any Other Source 

Petitioners challenge the County's certification of the FEIR based on the lack of a reliable 
water service to the Residential Development Area from the only source of water identified in the 
FEIR, EBMUD.  

1. CEQA Requirements for Water Supply Information in an EIR 

The EIR is fundamentally an informational document; its purpose is to allow informed 
decision-making by the public agency, and informed participation in the decision-making process by 
the public. (King &Gardiner, supra, 45 Cal.App.5th at 848; California Oak Foundation v. City of Santa 
Clarita (2005) 133 Cal.App.4th 1219, 1225-26.) Vineyard addressed the CEQA requirements for an EIR 
to adequately address water supply issues for a project. Among the rules set out by the Court are (1) 
"CEQA's informational purposes are not satisfied by an EIR that simply ignores or assumes a solution 
to the problem of supplying water to a proposed land use project," and the EIR must give 
decisionmakers "sufficient facts to 'evaluate the pros and cons of supplying the amount of water that 
the [project] will need.' [Citation omitted.]"; (2) "the future water supplies identified and analyzed 
must bear a likelihood of actually proving available; speculative sources and unrealistic allocations 
('paper water') are insufficient bases for decisionmaking under CEQA. [Citation omitted.] An EIR for a 
land use project must address the impacts of likely future water sources, and the EIR's discussion 
must include a reasoned analysis of the circumstances affecting the likelihood of the water's 
availability. [Citation omitted.]"; and (3) "where, despite a full discussion, it is impossible to 
confidently determine that anticipated future water sources will be available, CEQA requires some 
discussion of possible replacement sources or alternatives to use of the anticipated water, and of the 
environmental consequences of those contingencies. [Citation omitted.] The law's informational 
demands may not be met, in this context, simply by providing that future development will not 
proceed if the anticipated water supply fails to materialize." (Vineyard, supra, 40 Cal.4th at 430-31 
[emphasis added].)  

Under Vineyard, the EIR must analyze water supplies 'to the extent reasonably possible.' 
[Citation omitted.]" (King & Gardiner, supra, 45 Cal.App.5th at 843 [quoting Vineyard, supra,  40 
Cal.4th at 431.) Whether the FEIR analyzed the water supply issues "to the extent reasonably 
possible" is a mixed question of fact and law; the appropriate standard of review depends on whether 
issues of fact predominate, in which case the standard of review is substantial evidence, or issues of 
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law, in which case the Court exercises independent review. (Id. at 843-844 and fn. 14.)  

Vineyard also explains that the CEQA issue is not whether a water supply is established but 
whether the EIR (a) "adequately addresses the reasonably foreseeable impacts of supplying water to 
the project," and (b) if there are uncertainties regarding water supply, the EIR "acknowledges the 
degree of uncertainty involved, discusses the reasonably foreseeable alternatives—including 
alternative water sources and the option of curtailing the development if sufficient water is not 
available for later phases—and discloses the significant foreseeable environmental effects of each 
alternative, as well as mitigation measures to minimize each adverse impact. (§ 21100, subd. (b).)" (Id. 
at 434 [italics in original, underscoring added].) 

Vineyard also recognized the EIR does not need to "reinvent the water planning wheel." (Id.) 
An EIR can rely on an urban water management plan that the water supplier is required to prepare, 
and "analysis in an individual project's CEQA evaluation may incorporate previous overall water 
planning projections, assuming the individual project's demand was included in the overall water 
plan." (Id. at 434-35.) Nevertheless, CEQA requires that the EIR include more than just " a 'reference 
to water supply management practice as water supply analysis.' " (Id. at 440.) Though the Court 
recognized that the EIR did not need to demonstrate with certainty that the water supply was 
adequate, the Court held that discrepancies in water demand estimates cited in the EIR, a lack of 
coherent explanation or quantitative analysis of long-term water supplies, including what water 
supplies from surface and groundwater sources were expected to meet the demand, particularly in 
dry years, and the County's reliance on information not incorporated, referenced, or described in the 
FEIR when it certified the FEIR as complete meant the County failed to proceed in a manner required 
by CEQA when it certified the FEIR. (Id. at 438, 439-440, 442.)  

A number of decisions cited by the parties address the adequacy of an EIR in describing the 
likely water supply for a project and the environmental impact of supplying water to the project 
through that source. In Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, the Court 
held the EIR failed to meet CEQA's requirements addressed in Vineyard of adequately discussing 
"known contingencies to a reliable water supply, including the successful implementation of planned 
water development, water deliver, and water conservation projects" and presenting " ' a reasoned 
analysis of the circumstances affecting the likelihood of the water's availability.' [Citation omitted.]" 
(Id. at 285 [quoting Vineyard, supra, 40 Cal.4th at 432.) In Santiago County Water District v. County of 
Orange (1981) 118 Cal.App.3d 818, the Court found a CEQA violation where the EIR identified the 
source of water supply for the project but failed to set forth "facts and analysis" to support the 
agency's bare conclusion the water district could supply the project, particularly when the district had 
sent a letter to the board president prior to approval of the EIR stating the district could not at that 
time determine if it could supply water to the project and under what conditions. (Id. at 831.) In Santa 
Clarita Organization for Planning the Environment v. County of Los Angeles (2003) 106 Cal.App.4th 
715, the EIR a residential and commercial project required water supplies which it stated would be 
obtained from State Water Project supplies. The EIR used calculations for water volumes based on 
what the State Water Project was intended to deliver, but the State Water Project had not been 
completed, and the Court found the EIR inadequate under CEQA as it failed to address the gap 
between the actual water supplies available and the hoped-for source of supply from the incomplete 
State Water Project. (Id. at 717–718.) (See also California Oak Foundation v. City of Santa Clarita 
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(2005) 133 Cal.App.4th 1219, 1237-1241-1242 [EIR failed to analyze alternative water supply sources 
in the face of legal uncertainties in a pending case regarding availability of transfer of water 
entitlements on which project was relying in part for water supply]; King & Gardiner , supra, 45 
Cal.App.5th at 869 [holding EIR failed to meet the information disclosure requirements of CEQA 
constituting a prejudicial violation based on EIR's failure to provide information regarding 
technologies and techniques for water use in connection with mitigation measure relied on by the EIR 
for mitigation of project's significant water supply impacts].)  

2. General Plan Land Use and Growth Management Program Policies Related to 
Water Supply 

As recited in the RDEIR, the County's land use policies in its General Plan include, among 
others, Policy 3-6 that "Development of all urban uses shall be coordinated with provision of essential 
Community services or facilities including . . . water . . . ." (AR 3714.) The General Plan encourages 
"[i]nfilling of already developed areas" and states that "[p]roposals that would prematurely extend 
development into developed areas shall be opposed." (AR 3714 [General Plan Land Use Policy 3-9.) 
Further, "extension of urban services into agricultural areas outside the Urban Limit Line, especially 
growth-inducing infrastructure, shall be generally discouraged." (AR 3714 [General Plan Land Use 
Policy 3-10].) CCC Code section 82-1.012 addressing growth management requires the County to 
allow new development only "when infrastructure and service standards are met for traffic levels of 
service, water, sanitary sewer, fire protection, public protection, parks and recreation, flood control 
and drainage and other such services." (AR 3731 [RDEIR p. 3.9-34 9; CCC Code § 82-1.012 (emphasis 
added)].) The County concluded that "sufficient infrastructure and services are available to serve the 
proposed residential uses in the Residential Development Area." (AR 3731 [RDEIR p. 3.9-34].)  

The Court's role in reviewing a public agency's determination of General Plan consistency and 
related findings of fact is addressed in detail in preceding portions of this ruling. That authority 
applies to the County's determination that the Project does not violate the General Plan and its Land 
Use or Growth Management provisions in a final EIR certified by the public agency. (Stop Syar, supra, 
63 Cal.App.5th at 463 [relying in part on Highway 68, supra, 14 Cal.App.5th at 896 and Golden Door 
Properties, LLC v. County of San Diego (2020) 50 Cal.App.5th 467, 482, 486 ("Golden Door II"), holding 
that review of the agency's determination of general plan consistency in an EIR is not treated as a 
"CEQA 'informational' issue but rather is reviewed under ordinary mandamus and the deferential 
standard of review].)  

3. The FEIR and EBMUD as Sole Water Supplier 

The DEIR relied in part on recycled water options as a source of water supply for the Project. 
(AR 3355.) When the County obtained information demonstrating the recycled water was not a viable 
source, the County revised the DEIR to include instead an Off-Site Water Conservation option, which 
it acknowledged was significant new information under CEQA Guidelines section 15088.5 that 
required the EIR to be recirculated as the RDEIR. (AR 3355.)  

a. Characterization of Role of EBMUD and Its Authority Regarding Water 
Supply 

The Project is admittedly outside the Ultimate Service Boundary ("USB") for EBMUD water 
service. (AR 3689 [RDEIR stating "A public water system does not currently serve the project site"]; AR 
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3404 [acknowledging Project Site is outside EBMUD's ultimate service boundary]; AR 6727 [RDEIR 
App. J – Water Supply Evaluation ("WSE") prepared by water experts Tully & Young ["Project is not 
located within the service area of any existing public water system"]; AR 6901.) According to EBMUD's 
Water Supply Management Plan 2040 ("WSMP 2040"), the USB defines EBMUD's limit of future 
annexation for extension of water service." (AR 29970.)  

The RDEIR identified two sources of water service for the Project: Calaveras Public Utility 
District (Calaveras) and EBMUD. (AR 3404.) Calaveras proved not to be a viable option to provide 
water service, in part because it would have to obtain water from EBMUD to supply the Project and 
because alternative methods of delivering water to the Project were not likely. (AR 6909-6912, 6923-
6926 [EBMUD Comment Letter on RDEIR].) The County eliminated Calaveras as a source of water 
supply in the FEIR. The FEIR instead now provides that the Project will rely entirely on EBMUD for 
water service which it contends will have sufficient water available to add the Expanded Water Supply 
Project Area to its service "through the availability of water created by the facilitation, acceleration 
and implementation of EBMUD conservation efforts." (AR 7672, AR 7690.)  

The RDEIR states that the "[t]he Project applicant is expected to request annexation of the 
Residential Development Area (as well as the adjacent Pedestrian Staging Area) into the service area 
of EBMUD. Any such annexation and related sphere of influence amendment would require approval 
from EBMUD and applicable Local Agency Formation Commission (LAFCO)." {AR 3404 [RDEIR] 
(emphasis added).) The FEIR reiterates that the availability of water through the acceleration of 
EBMUD conservation efforts is "subject to the EBMUD Board of Director’s approval." (AR 7690 [FEIR] 
(emphasis added).) (See also AR 3916 [RDEIR, stating among other things, "[T]he provision of water to 
the Project is dependent upon the involvement of EBMUD and—subject to the EBMUD’s Board’s 
discretion—would most likely be based on a service territory annexation," and noting LAFCO approval 
also required].) 

With respect to water from EBMUD, the WSE also reiterates the discretion EBMUD has in 
deciding whether to supply water to the Project. (AR 6690-6691 ["[A]pplicant has considered several 
potential sources of water supply as part of a flexible strategy that would meet, or offset, the 
maximum estimated water demands of the Proposed Project while addressing the operational needs 
of the entities that would deliver the water. Because the Project Site is adjacent to the existing service 
area of the East Bay Municipal Utility District (“EBMUD”), the Proposed Project would seek to have 
EBMUD play a role (subject to the EBMUD Board’s discretion) in implementing this flexible water 
strategy. This WSE provides information to allow EBMUD’s Board to consider whether to deliverwater 
[sic] for the Proposed Project." (emphasis added)].) (See also AR 6723 [addressing off-site 
conservation measures to serve the Project "[i]n consultation with EBMUD"]; AR 6727 [referring to 
Project water strategy of having EBMUD deliver water to the Project "subject to the EBMUD Board's 
discretion"].) The FEIR affirms that "it is EBMUD's Board of Directors that must ultimately determine 
whether the Project is consistent with the priorities and objectives underlying the EMBUD Board's 
own policies when a request for approval to supply water to the Project goes before them." (AR 6989 
[FEIR County Resp. to EBMUD Comment 33 (emphasis added)].) 

The RDEIR assumes that the Real Parties would reach a mutual agreement with EBMUD 
regarding the water supply. (AR 3916 [RDEIR].) 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

68 

EBMUD would have the authority to evaluate and decide which 
source of water supply and which transaction structure best meet the 
performance standard of meeting the Project’s water demand in 
normal years, single‐dry years, and multiple‐dry years without 
reducing water supply availability for existing or future customers in 
EBMUD’s existing service area—all over the 20‐year planning horizon 
specified by the state’s water‐and‐land‐use‐planning laws (SB 610, 
Urban Water Management Planning Act). . . . . Without the 
appropriate EBMUD, LAFCo, and/or CPUD approvals (as necessary for 
the selected water source and transaction structure), water may not 
be able to reach the Project Site. As such, mitigation is provided, 
requiring all necessary water supply approvals to be obtained prior to 
the recordation of the final map. With the implementation of this 
mitigation, impacts with respect to water supply availability would be 
less than significant. 

(AR 3916.)  

The County reiterated in the FEIR, through its response to the EBMUD comments on the 
RDEIR, that EBMUD has the authority to set the demand levels it estimates for the Expanded Water 
Supply Project Area, as well as the conservation levels required to achieve the additional supply to 
provide water to the Project. (AR 6984, AR 6989-6990 [FEIR [County Resp. to EBMUD Comment 
Nos.14, 15, 39].) The County also affirms in the FEIR that EBMUD can set required conservation levels 
at "some multiple" of the anticipated water demand for the Expanded Water Supply Project Area, and 
that the County will impose a condition on the Project of the Project applicant reaching a binding 
agreement with EBMUD regarding the demand and conservation necessary to meet these water 
supply needs. (AR 6989-6990 [FEIR - County Resp. to EBMUD Comment Nos. 39, 40].) (See also AR 
6796 [FEIR Master Response 2 -stating, any agreement to provide water service by EBMUD "would 
include a ratio of savings above and beyond the actual projected demand that is ultimately 
determined acceptable to EBMUD, such that a reasonable buffer of water would be assured to more 
than offset the anticipated demand."].) As the County states, "While implementation of such 
[conservation] measures for conservation offset would need to be addressed and agreed upon by the 
EBMUD Board of Directors and the Project applicant in a binding agreement, the information and 
data in EBMUD's WSMP 2040 Final Plan provides a sufficient basis to evaluate this approach for 
purposes of CEQA." (AR 6990 [FEIR -County Resp. to EBMUD Comment 40].)  

A number of commenters on the RDEIR, including EBMUD, questioned the feasibility of 
conservation measures producing sufficient water supply for the Expanded Water Supply Project 
Area. The County included a "Master Response" to those comments which in part addresses EBMUD's 
authority regarding supplying water to the Project: "Should EBMUD Board of Directors vote to 
authorize its staff to negotiate an agreement for the Project and associated water conservation 
funding, said agreement would include a ratio of savings above and beyond the actual projected 
demand that is ultimately determined acceptable to EBMUD, such that a reasonable buffer of water 
would be assured to more than offset the anticipated demand." (AR 6796 [FEIR Master Response 2] 
(emphasis added).)  
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b. Evidence Regarding Likely Water Demand and Water Supply for Project 

The RDEIR and FEIR rely on EBMUD's 2015 Urban Water Management Plan (UWMP") and 
Water Supply Management Plan 2020 ("WSMP") as the source for information on the availability of 
water for the Project. (AR3890 [RDEIR].) Neither the UWMP nor the WSMP accounted for the Project 
in evaluating water demand and supply since the Project is outside EBMUD's USB.  

The DEIR estimated water demand for the Project of 47 acre-feet per year ("AFY"). (AR 675-
676 [DEIR}.) EBMUD submitted comments on the DEIR and disputed the water demand estimates for 
the Project. EBMUD estimated the water demand to be "almost twice" the amount of water demand 
stated in the DEIR. (AR 6922-6923.) 

The RDEIR assesses the likely water demands of the Project at approximately 42 AFY, and up 
to 48 AFY in dry years, and relies on the 48 AFY figure for its assessment of the sufficiency of the 
water supply. (AR 3908, AR 3909.) EBMUD's comments on the RDEIR reiterated its dispute over the 
water demand estimate for the Project, stating it estimated average annual water demand for the 
Expanded Water Supply Project Area to be 75,000 gallons per day, which it states is "almost twice the 
demand estimated" in the RDEIR. (AR 6906-6907.)  

In connection with the FEIR, the County included as Appendix N a higher water demand 
estimate prepared by other outside experts, Schaaf & Wheeler, calculated using four different 
methodologies. The four methodologies produced higher demand estimates than those stated in the 
RDEIR, and the new report ultimately recommended the County use a demand estimate of 56.3 AFY, 
an amount roughly 17% higher than the demand estimate in the RDEIR. (Compare AR 3908-3909 to 
AR 7715, AR 8161-8173.) The Schaaf & Wheeler methodologies produced demand estimates ranging 
from 47.9 AFY at the low end to 91.7 AFY at the high end, based on residential water demand in 
Alamo and Danville, where the residential lot sizes are considerably larger than those planned for the 
Residential Development Area. (AR 7715, AR 8163-8165.) The Schaaf & Wheeler study only estimated 
water demand and did not address water supply or the sufficiency of the Level D and Level E 
conservation measures not yet implemented under the WSMP 2040 to meet the water demand 
estimate. (AR 8163-8165 [FEIR App. N].) The FEIR discloses but does not adopt the 56.3 AFY figure 
from Appendix N and relies on the lower, 48 AFY estimate in the WSE. (AR 7721, AR 7722-7723, AR 
7727.) 

As to the supply of water to meet these demands, the WSE, Appendix J to the RDEIR, relies on 
the acceleration, expansion, and implementation of additional conservation measures in EBMUD's 
USB that were outlined in, but not expected to be implemented in, the WSMP 2040 Final Plan, and 
the conclusions in the WSE regarding sufficiency of the water supply from the conservation efforts 
within the current EBMUD service boundary are restated and incorporated into the RDEIR. (AR 3890-
3891, AR 3911, AR 3913 [RDEIR Table 3.13-7]; AR 6727 [RDEIR App. J]; AR 7722-23 [changes to RDEIR 
in FEIR].) Because the WSMP 2040 estimates 2 million gallons per day ("MGD") would be saved by the 
Level E conservation measures, the WSE and RDEIR conclude that the implementation of the 
remainder of the unimplemented conservation measures in Level D and implementation of the four 
additional Level E conservation measures under the WSMP 2040 will conserve more than 48 AFY, 
which is sufficient additional water to supply the amount of the estimated water demand for the 
Project, allowing EBMUD to supply the water demands of the Expanded Water Supply Project Area. 
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(AR 3911, AR 3913 [RDEIR Table 3.13-7]; AR 6727 [RDEIR App. J].)  

EBMUD tested the conservation measures in proposing its WSMP 2040 and included Level E 
in the potential available conservation measures. (AR 29947, AR 29948, AR 30019-30022.) EBMUD, 
however, characterizes its WSMP 2040 as "a high-level planning document that 'estimates [EBMUD's] 
water supply needs to the year 2040, and proposes a program of policy and project initiatives to meet 
those needs' in dry years," that did not contain any analysis of the "possible efficacy of the four Level 
E conservation measures" other than as the " 'maximum theoretical level of water savings' " and the " 
'very highest level of conservation.' "  (EBMUD Reply p. 3, ll. 4-12 [citing AR 29945, AR 7697-7701, AR 
30020, AR 30047, AR 30054].) The FEIR also concludes the water savings through implementation of 
additional conservation measures will be sufficient to serve the Project even if the higher, 56.3 AFY 
figure from the third party evaluation in Appendix N to FEIR is used. (AR 7721, AR 7727.) The WSMP 
2040, however, states that it takes three to ten years from the time the conservation measures are 
implemented before the conservation targets are achieved. (AR 30020 [WSMP 2040].) The 
implementation period is not discussed in the RDEIR, the WSE, or the FEIR.  

The Court notes that water savings through conservation measures described in Appendix J, 
drawn from the WSMP 2040, are stated in "MGD" (million gallons per day), while demand is stated in 
"AFY" (acre-feet per year). Neither the WSE nor the RDEIR explains the relationship or equivalency 
between the "AFY" water demand estimates and the "MGD" water conservation figures/water supply 
estimated to be generated by conservation measures Level D and E in the WSMP 2040. The RDEIR 
only refers to the estimated demand in "MGD" in connection with the section on "Water Treatment 
Facilities" (AR 3917), indicating the estimated demand of 48 AFY is approximately .04 MGD. (AR 
3917.) It is not clear to the Court whether the higher 56.3 AFY water demand estimated in Appendix N 
to the FEIR is stated in MGD in the FEIR to allow for an "apples to apples" comparison of that figure.  

EBMUD's comment letter indicates that its WSMP 2040 plan already anticipated Level D 
conservation measures to be fully implemented by 2040 to serve its existing and future estimated 
water supply requirements for its existing service area, so reliance on Level D conservation measures 
as a source for water savings that could be used to supply the Expanded Water Supply Project Area is 
improper, as the Level D savings are already accounted for and to be used under the plan. (AR 6912 
[FEIR EBMUD Comment 39].) The County responded to the EBMUD comment that the Level D 
conservation measures would be accelerated, and "accelerating implementation of Level D measures 
means that water supplies are developed through conservation earlier than they would have been 
under the [WSMP], resulting in new water." (AR 6989-6990.) The County's "Master Response" No. 2 in 
the FEIR, however, in response to comments regarding the feasibility of water savings focuses only 
the Level E conservation measures projected to achieve another 2 MGD in water savings above the 
Level D measures, perhaps in implicit recognition or admission that the Level D conservation 
measures are already accounted for and to be used by EBMUD to provide water supply through 2040 
for its customers in the existing service area. (AR 6796-6797 [FEIR Master Resp. No. 2]; AR 6722-23.) 
In their Respondents' Brief in the EBMUD Action, Real Parties do not rely on the acceleration of Level 
D measures but argue that the Level E measures alone are more than sufficient to offset the Project's 
water demand. (Real Parties' Resp. Brief to EBMUD p. 20, ll. 12-16.)  

The RDEIR and the WSE do not explicitly quantify the amount of new water that would be 
saved annually by "accelerating" the Level D conservation measures and when the new water savings 
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would become available through the "acceleration" of the Level D measures. The Level E conservation 
measures are identified in the RDEIR only by generic categories in the text (financial incentives for 
irrigation upgrades, cisterns, graywater retrofit-existing single family, and graywater-new single 
family). (AR 3891, AR 7698.) This generic description of the four types of Level E conservation 
measures is the only reference to or explanation of the offsite conservation measures the FEIR relies 
on to meet water supply for the Project.  

The County's Response to EBMUD Comment 39 in the FEIR includes a reference to a table in 
the Appendix to the WSMP 2040 (Table 6 of Appendix D TM-5), but neither that Table 6 nor any 
portion of WSMP 2040 Appendix D TM-5 is included in the RDEIR or the FEIR, as noted by EBMUD. 
(EBMUD Reply p. 3, fn. 4.) There is no analysis of the conservation measures or further description of 
what those measures consist of factually and practically, their likely effectiveness, when or how the 
additional measures would generally be employed or implemented, when the conservation savings 
would occur at levels sufficient to provide the conservation offsets to supply water to the Project, and 
any feasibility issues or risk factors as to whether the Level E conservation measures would actually 
result in the water savings necessary to supply the Expanded Water Supply Project Area. (AR 3891 
[RDEIR]; AR 7698, AR 30020, 30047, 30054 [WSMP 2040].) Real Parties cite information regarding 
"Portfolio E" from the WSMP 2040, but that section addresses "Recycled Water and Water Transfers," 
not the Level E conservation measures. (Real Parties' Resp. Brief p. 21, ll. 4-5, citing AR 30068-30070.)  

After the FEIR was prepared, EBMUD and the County's water experts who prepared the WSE 
had additional communications regarding the water supply and offsite conservation measures. Real 
Parties cite to a memorandum dated May 4, 2021 from Tully & Young titled "Tassajara Parks Water 
Demand Offset Updated Preliminary Feasibility Analysis." (AR 23361-23380.) The memorandum 
explains the water conservation measures identified in Level E, including the target market of EBMUD 
customers and market potential for the additional conservation programs and the components of the 
water savings programs, including installation of toilets, a graywater rebate program, onsite water 
reuse program, and leak repair assistance program. (AR 23361-23380.) These programs are not 
mentioned or analyzed in the FEIR.   

The RDEIR and WSE include a chart showing 48 AFY in offsite water conservation savings 
every year from "current" (presumably 2016 when the RDEIR was prepared) through 2040, without 
specifying the time frame needed for the accelerated and new conservation measures to actually be 
implemented and the amount of offsite water savings available as the measures are implemented. 
(AR 3913, AR 6926; AR 7722-23.) The RDEIR and WSE do not explain the basis for the conclusion in the 
charts that 48 AFY in offsite water conservation savings would exist from the "current" period prior to 
any "acceleration" of Level D measures or implementation of new Level E measures. (AR 3913; AR 
6726; AR 7722-23) The only "phasing" addressed in the WSE is the phasing of the construction of the 
Project, not the implementation of the conservation measures. (AR 6694.)  

Real Parties contend EBMUD failed to exhaust its administrative remedies on the issue of the 
timing of the conservation measures to produce the savings necessary to supply water to the Project. 
(Real Parties' Resp. Brief to EBMUD p. 22, ll.. 9-19.) EBMUD, however, points to its comments on the 
RDEIR regarding the uncertainty as to the market for the conservation programs included in Level E 
and the question if "there are enough interested customers to ensure successful implementation" as 
sufficient to apprise the County of the issue for exhaustion purposes. (AR 6912.) (See also AR 6912-
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6913 [indicating the expanded conservation programs requires evaluation of "the remaining 
conservation potential of the new programs" based on many factors also including the feasibility of 
the technology and "the estimated water savings for the program," and stating "the water supply 
alternatives identified in the RDEIR and revised WSE are so conceptual, [and] inadequately analyzed . . 
. that the County cannot reasonably conclude the Recirculated DEIR adequately addresses the water 
supply impacts"].) Further, in its Master Response No. 2, the County specifically refers to the timing of 
implementation of the conservation measures, indicating its understanding that the questions of 
feasibility of the conservation measures necessarily include the question of the timing of their 
implementation. (See AR 6796 ["While EBMUD has identified these specific conservation measures 
[i.e., Level E], along with the assumed amount of water that would be conserved upon 
implementation, the WSMP 2040 did not identify a timetable for implementation of Level E measures 
since this would be heavily dependent upon the availability of funding, among other considerations . . 
. ." (emphasis added)].) The Court concludes that EBMUD's comments, in the context of the entirety 
of EBMUD's comments and issues raised on the water demand and water conservation issues, and 
the County's Response in the FEIR cited above, indicates the issue was raised sufficiently in the 
administrative proceedings for purposes of the exhaustion requirement. (Save the Hill Group v. City of 
Livermore (2022) 76 Cal.App.5th 1092, 1105.)  

The parties also disagree regarding the implications of EBMUD's including but not 
implementing the Level E conservation measures in its WSMP 2040. EBMUD concluded that Level D 
conservation measures would likely provide sufficient water supplies to serve its customers within its 
USB through 2040, based on its 2015 Urban Water Management Plan. (AR 3890.) EBMUD views the 
Level E conservation measures as only "theoretical" as they require evaluation of the actual water 
conservation those measures are likely to achieve, and contends that annexing the proposed 
Expanded Water Supply Project Area would potentially impact its ability to supply water to its existing 
and future customers within the USB to whom EBMUD is already committed. (EBMUD Op. Brief pp. 
14-18.)  

4. EBMUD Annexation Policies, No Service Resolution and Other Water Supply 
Contingencies 

EBMUD submitted a lengthy comment letter and materials in response to the RDEIR in which 
EBMUD stated it does not plan to provide water service to the Project and has concluded it does not 
have the necessary water supplies to serve the Project. (AR 6901-6980.) On June 8, 2021, the day 
before the County Planning Commission meeting to approve the Project, the Board of Directors of 
EBMUD passed a resolution (the "EBMUD No Service Resolution") that EBMUD (1) does not have 
adequate water supplies to support" annexation of the Project to its service area; (2) must reserve all 
its water supplies to address water supply deficiencies during droughts and constraints on water 
supply; (3) providing water service to the Project through conservation measures is not feasible and 
would take away a source of water supply within its existing service area, particularly in droughts, and 
(4) providing water service to the Project through its annexation is inconsistent with its Policies 3.01 
and 3.05 and does not comply with Policy 3.08. (AR 29040-29046.) The County Board of Supervisors 
received the EBMUD No Service Resolution but approved the Project a month later despite EBMUD's 
position on water service to the Project. (AR 29040, AR 1-5.)  

The RDEIR acknowledges that EMBUD Policy 3.01 requires EBMUD to oppose annexation that 
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is outside its USB "unless the requested annexation is a small boundary adjustment found by EBMUD 
to be in its best interests based on specified conditions." (AR 3734.) (See also AR 6917 [EBMUD Policy 
3.01].) EBMUD Policy 3.01 includes two alternatives for EBMUD to make the "best interests" finding. 
(AR 6917 {EBMUD Policy 3.01(a) and (b).) The RDEIR includes a table identifying the conditions upon 
which EBMUD's "best interests" finding must be based that the County is relying on for its consistency 
determination which based on the text of the conditions is drawn from the alternative Policy 3.01(a). 
(AR 3734-3735 [Table 3.9-7]; AR 6917 {EBMUD Policy 3.01(a)].) Policy 3.01(a) lists six conditions, all of 
which are required to be met to meet that "best interests" finding. (AR 6917 (EBMUD Policy 
3.01(a)(1)-(6) [with "and" between 3.01(a)(5) and (6)].) Table 3.9-7 in the FEIR recognizes that one of 
the conditions is that "the property and dwelling units are the smaller part of a larger development 
project located primarily within the Ultimate Service Boundary." (AR 6917 (EBMUD Policy 3.01(a)(1)]; 
AR 3734].) The RDEIR cites that condition and states directly that the 30 acres and the dwelling units 
"are not part of a 'larger development located primarily within the USB.' " (AR 3734 [Table 3.9-7] 
(emphasis added)].) As a result, condition (a)(1) of EBMUD Policy 3.01 is not met for this Project 
according to the RDEIR, but the RDEIR nevertheless declares the annexation of the Project to be 
"consistent" with Policy 3.01 without further explanation or analysis. (AR 3736.) 

EBMUD'S Policy 3.08 provides that if EBMUD is designated by a local agency to provide water 
service for a residential development of less than 200 units outside the ULL and that is "not covered 
by the provisions of Policy 3.01" then EBMUD is required to oppose annexation, and the EBMUD 
Board "shall determine . . . whether to call an advisory election on the question of whether such 
territory should be annexed to EBMUD." (AR 3737 [RDEIR quoting Policy 3.08].) The RDEIR concludes 
that Policy 3.08 does not require EBMUD to oppose the Project and consider an advisory election as 
"the Project is covered by and consistent with Policy 3.01," another consistency finding that is cast 
into doubt by the RDEIR acknowledgement that the property and residential units are not part of 
larger development that is primarily in the EBMUD service boundary for the reasons stated above. 
(AR 3737 [RDEIR].)  

Real Parties contend that LAFCO will ultimately make the annexation determination and 
decide whether EBMUD must provide service to the Expanded Water Supply Project Area through 
proceedings under Government Code section 56857. Those proceedings could include EBMUD 
passing a resolution to terminate the annexation application proceedings once the application is 
complete, and judicial review of any such resolution, which must be supported by substantial 
evidence of a financial or service concern within the meaning of that statute. (See Govt. Code § 
56857(b), (d)(1) and (2).) The EBMUD No Service Resolution does not refer to termination of any 
annexation proceedings before LAFCO since the annexation application was incomplete at the time 
EBMUD issued its resolution, but the resolution clearly states the EBMUD Board determined to 
oppose annexation of the Expanded Water Supply Project Area to its service area and that annexation 
violates EBMUD Policies 3.01 and 3.05 and is not in compliance with Policy 3.08. (AR 29040-29046.)  

The County also affirms in the FEIR that the water conservation offsets approach to providing 
the necessary water supply to the Expanded Water Supply Project Area "would trigger the need for a 
petition to the California State Water Resources Control Board to change the place of use of EBMUD's 
water rights." (AR 6991.) The County points out the agency is listed as a "responsible agency" in the 
RDEIR and that the RDEIR was "amended to clarify that State Water Board approval of EBMUD's 
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change petition would be required." (AR 6991.)  

5. Violation of CEQA Regarding Water Supply Information 

Petitioners contend the County's certification of the FEIR is a prejudicial abuse of discretion 
because the FEIR does not comply with the procedural requirements of CEQA in its analysis the water 
supply impacts of the Project, including issues regarding the amount of likely demand, the offsite 
conservation measures relied on to supply that demand, the feasibility and timing of the mitigation 
measures on water supply, the adequacy of the water treatment facilities to process the demand, and 
the County's unsupported finding of "no significant impact" on Land Use despite the conflict with 
EBMUB's Policies.  

The FEIR sets forth a conclusion regarding the sufficiency of offsite water conservation 
measures derived only from the estimate in the WSMP 2040 that Level E conservation measures 
could result in 2 MGD of water savings. The FEIR contains no facts or analysis regarding the offsite 
conservation measures but only relies on the WSMP 2040 estimated water savings as the basis for the 
water supply being sufficient to supply the Project. Real Parties do not address the informational 
deficiencies in the FEIR raised by EBMUD regarding the failure to provide any meaningful disclosure of 
the offsite conservation measures and water savings that would be achieved, other than the 
conclusion from the WSMP 2040, focusing solely on whether substantial evidence supports the 
County's position that offsite conservation can provide the water supplies based on the conclusion in 
the WSMP 2040. (Real Parties' Resp. Brief to EBMUD, pp. 15-24.)  

These are different issues under CEQA. As the Court explained in Sierra Club v. County of 
Fresno, supra, "The determination whether a discussion [of potential significant environmental 
impacts] is sufficient is not solely a  matter of discerning whether there is substantial evidence to 
support the agency's factual conclusions. [¶] The ultimate inquiry, as the case law and the CEQA 
guidelines make clear, is whether the EIR includes enough detail 'to enable those who did not 
participate in its preparation to understand and to consider meaningfully the issues raised by the 
proposed project.' [Citations omitted.]" (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515.) 
"Whether an EIR has omitted essential information is a procedural question subject to de novo 
review. [Citations omitted.]" (Banning Ranch, supra, 2 Cal.5th at 935.) " 'Noncompliance with 
substantive requirements of CEQA or noncompliance with information disclosure provisions "which 
precludes relevant information from being presented to the public agency . . . may constitute 
prejudicial abuse of discretion within the meaning of Sections 21168 and 21168.5, regardless of 
whether a different outcome would have resulted if the public agency had complied with those 
provisions." (§ 21005, subd. (a).)' " (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515 [quoting 
County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 945–94 and stating 
failure to comply with CEQA in omitting necessary material to informed decision-making and public 
participation is prejudicial error (italics in original)].) 

From an informational standpoint, the RDEIR, WSE, and FEIR cite the conservation measures 
but do not explain what the conservation measures are that the County would be relying on to 
achieve the water savings to supply the Project except by a single reference to four generic category 
titles from the WSMP 2040. (Compare, e.g., Real Parties' Resp. Brief in EBMUD Action, pp. 15-17 
quoting from RDEIR to AR 3891 [RDEIR citing financial incentives for irrigation upgrades, cisterns, 
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graywater retrofit-existing single family, and graywater-new single family].) There are no other facts 
or explanation of what the offsite conservation measures are, what the conservation measures entail 
in terms of obtaining customer participation to achieve the estimated water savings, how much each 
of the four different categories of conservation measures would be expected to conserve, and the 
feasibility and likelihood of voluntary participation in the programs on which the FEIR relies to achieve 
the water savings and supply the Project. The County's Master Response No. 2 to questions about 
feasibility of water conservation to allow service to the Project states the WSMP 2040 "identified 
these specific additional conservation measures, along with the assumed amount of water that would 
be conserved upon implementation . . . " with no identification of the actual measures or further 
analysis of the savings, other than reliance on the "assumed" water savings stated in that document. 
(AR 6796 [FEIR Master Resp. 2] (emphasis added).)  

The facts and analysis regarding the conservation measures upon with the water supply for 
the Project hinges do not appear in the RDEIR or the FEIR, but in a memorandum prepared several 
months after the FEIR was completed and that is not included in the FEIR. (AR 23361-23380.) This 
"updated feasibility analysis," not included in the FEIR, explains certain the Level E conservation 
measures and what they would entail and also adopts a 2:1 offset ratio and EBMUD's estimated water 
demand, indicating water savings of 170 AFY of needed water conservation. (Real Parties' Resp. Brief 
pp. 21-22.)  The FEIR, and WSE instead rely entirely on the conclusion in the WSMP that Level E 
conservation measures, only vaguely described in the FEIR, will produce 2 MGD in water savings. Real 
Parties contend the only impediment to implementing Level E conservation measures was economic, 
not technical feasibility, since the measures passed EBMUD's technical screening criteria that 
eliminated all but 53 conservation measures and left the Level E measures in the plan. (Real Parties' 
Resp. Brief p. 20, citing AR 29947, AR 30020-30021 [which states that "Additional resources and 
customer contacts are required to reach higher levels of potential water savings" (emphasis added)], 
AR 30047.) Economic feasibility is addressed by the requirement the Project applicant fund the costs. 
(Real Parties Resp. Brief p. 21, citing AR 97-98.)  

These arguments address whether there is substantial evidence to support the County's 
factual finding that the offsite conservation measures would provide an adequate source of offsetting 
water savings to allow the Project to obtain water service from EBMUD without adversely affecting 
water supplies, but they do not address the sufficiency of the FEIR as an informational document 
sufficient for decisionmakers and the public to analyze the water impacts of the Project. Further, on 
the feasibility issue, in its Master Response No. 2 to the comments that raised questions regarding the 
feasibility of conservation measures sufficient to provide the water savings to allow water to be 
supplied to the Project, the County states that the Level E conservation measures had no timetable 
for implementation, "since this would be heavily dependent upon the availability of funding, among 
other considerations." (AR 6796 (emphasis added)].) The statement indicates funding for the Level E 
measures was not the only constraint on the implementation Level E measures under the WSMP 
2040, but none of the "other considerations" are explained in the FEIR.  

The FEIR does not disclose that EBMUD's conclusion regarding the water supply needed for 
the Project is approximately 84.6 AFY, significantly more than the 56.3 AFY determined by the 
County's expert relied on in the FEIR. While the County may be able to reach a conclusion different 
from EBMUD based on the conflicting expert opinions available, from an informational standpoint, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

76 

EBMUD's water demand estimate is important information that is omitted from the RDEIR circulated 
for public comment, in light of the requirement highlighted by Real Parties in their Respondent's Brief 
that the County determined to condition the Project on the developer "entering into a binding 
agreement with EBMUD that provides for the Project to fully accommodate its identified demand at 
a minimum of 56.3 AFY or the amount ultimately confirmed by EBMUD, whichever is greater." (Real 
Parties' Resp. Brief to EBMUD p. 17, ll. 21-22 [citing AR 7721 (emphasis in original)] and p. 18, ll. 13-15 
[citing AR 7727-28.) This condition stated in the FEIR makes the EBMUD estimated water demand and 
resulting necessary water conservation amount necessary to serve the Project material information, if 
nothing else with respect to the likelihood of a consensual, negotiated agreement for the 
conservation measures between the Project applicant and EBMUD, even if the County ultimately 
concludes implementing specified conservation measures will produce the necessary water supply 
without impacting water service in EBMUD's existing USB.  

There is no explanation, analysis or factual basis for the implicit conclusion in the water 
supply charts in the RDEIR and WSE that the offsite conservation measures would immediately result 
in offsite water savings of 48 AFY from the "current" year even though the new conservation 
measures would somehow have to be implemented. (AR 3913, AR 6726.) Though the WSE and RDEIR 
generally rely on the WSMP 2040 for the water conservation and supplies, the WSMP 2040 indicates 
water savings are not realized for three to ten years from the time measures are implemented, but 
the FEIR does not explain the implementation time or why, given the information in the WSMP 2040, 
the offsite water savings is shown as available immediately. (AR 30020.) The water demand and 
conservation estimates are not even stated in the same type of measurement (AFY vs. MGD) to allow 
a straightforward "apples to apples" analysis. (See also AR 6906 [EBMUD stating its estimated 
demand figure as 75,500 gallons per day].)  

These are informational deficiencies in the FEIR, regardless of whether ultimately the County 
would reach the same factual conclusions by adopting a finding that the offsite conservation 
measures the Project applicant will develop will result in sufficient water savings to provide a water 
supply to the Project that will not impair water supplies for customers within the EBMUD USB and 
that will support annexation of the Expanded Water Supply Project Area to EBMUD's service area. 
(See Real Parties' Resp. Brief in EBMUD Action pp. 18-20 [addressing "substantial evidence" to 
support County's finding of sufficiency of water conservation for demand contrary to EBMUD's 
determination].) While the County may have discretion to make findings among different, conflicting 
expert opinions that are different from EBMUD's conclusions, it must do so based on an EIR that 
contains adequate information. 

Real Parties point to the May 4, 2021 Tully & Young memorandum analyzing specific offsite 
conservation measures and their potential water savings and costs as additional substantial evidence 
in support of the feasibility of the Level E offsite water conservation measures. (Real Parties' Resp. 
Brief pp. 21-21.) The May 4, 2021 Tully & Young memorandum provides details regarding the nature 
of the actual conservation programs that might be involved in the Level E conservation measures the 
Project applicant would have to fund and the savings anticipated from each measure. The 
memorandum may have been available to the County Board before it certified the FEIR, but the 
information regarding these specific, identified conservation measures on which the Project would 
rely is not in the FEIR. The County is required to determine whether to certify an EIR based on the 
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contents of the FEIR, not material outside the EIR that has not been subject to public notice and 
comment. (Save Our Peninsula v. County of Monterey (2001) 87 Cal.App.4th 99, 130-31 ("Save Our 
Peninsula").)  

The FEIR also fails as an informational document in not adequately disclosing the potential 
risks and implications to the water supply for the Project based on EBMUD's position that annexation 
of the Expanded Water Supply Project Area violates its annexation policies. The County explains in the 
FEIR the reasons it contends EBMUD's policies will not be violated, despite EBMUD's contrary 
conclusions, and the EBMUD staff interpretation of those policies in the comment letters is not 
definitive. The FEIR states "A definitive interpretation of the Project's consistency [with the EBMUD 
annexation policies] must be made by the EBMUD Board of Directors" which would be made "via a 
procedure that is deemed appropriate by their staff." (AR 6981.) That "definitive" interpretation was 
made by the EBMUD Board in its resolution in June 2021 after the FEIR was published and before the 
County certified it, and the "definitive" EBMUD interpretation is that its annexation policies are 
violated. (AR 29040-46.) By implication, the FEIR admits the significance of the EBMUD Board making 
a "definitive" interpretation of its annexation policies and concluding those policies are violated. 

The FEIR, however, relies on the assumption that EBMUD will reach a negotiated agreement 
with the Project applicant to supply water to the Project based on estimated water demands and 
conservation levels acceptable to EBMUD in its discretion. While the FEIR indicates involvement of 
EBMUD is required as described above and that EBMUD and LAFCO approvals are required as Real 
Parties note (Real Parties' Resp. Brief in EBMUD Action pp. 17-18), the FEIR does not address the 
significant risks and likelihood that a consensual agreement will not be reached given EBMUD's 
position. The FEIR repeatedly addresses the discretion EBMUD has regarding providing water service 
to the Project, as summarized above, but does not explain that if EBMUD opposes, then LAFCO can 
override EBMUD's opposition through the annexation process, which could include a process of 
judicial review of any resolution by EBMUD to terminate the annexation proceedings before LAFCO, 
addressed exhaustively in the Real Parties' Respondents' Brief. (Real Parties' Resp. Brief to EBMUD pp. 
7-11, 23-24.) Real Parties contend the LAFCO annexation process may require EBMUD to annex the 
Expanded Water Supply Project Area, despite its opposition, including through the "judicial review" of 
EBMUD's position that could be required if EBMUD seeks to terminate the annexation proceeding, 
but that information is not included in the FEIR as a known potential risk that the water supply will 
not be available or could be delayed through the annexation process before LAFCO based on 
EBMUD's opposition to extension of its service area to provide water to the Project.  

The FEIR does not address alternative water supplies for the Project if the Project applicant 
does not reach an agreement with EBMUD to provide water to the Project, a known risk based on the 
information in the FEIR even without the EBMUD Board's determination annexation violates its 
policies. (AR 3917 [MM USS-1].) The FEIR does not satisfy the informational requirements of CEQA not 
only because it does not include a full discussion of the water supply issues as cited above, but also 
because these circumstances indicate the availability of the sole source of water for the Project 
through EBMUD cannot be "confidently" determined, and a discussion of any alternative sources and 
their environmental consequences, or lack of alternative sources, is required. (Vineyard, supra, 40 
Cal.4th at 432 
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6. Violation of CEQA Based on Inconsistency with EBMUD Annexation Policies 

The FEIR also violates CEQA in its analysis of the consistency of the annexation of the Project 
with EBMUD Policies 3.01 and 3.08. In its response to EBMUD's comments on the RDEIR regarding its 
annexation policies, in addition to indicating EBMUD's Board would have to make the "definitive" 
interpretation, the County cited RDEIR 3.9-37-40 as explaining the basis for its consistency 
determinations, including its determination that "the Project would be consistent with EBMUD Policy 
3.01 providing for the annexation of lands outside the USB." (AR 3736.) One of the six required 
conditions under Policy 3.01(a), specifically 3.01(a)(1) is not met, as Table 3.9-7 acknowledges, but the 
RDEIR includes no analysis or explanation of why the requirement that the property and dwelling 
units subject to annexation be part of "a larger development located within" EBMUD's USG is either 
satisfied (when the RDEIR states that is not the case) or does not need to be satisfied in order for 
annexation to be consistent with Policy 3.01, as the RDEIR concludes.  

Real Parties state in their Respondents' Brief the Project "substantially" meets all of Policy 
3.01(a)'s requirements (Reap Parties' Resp. Brief to EBMUD, p. 26, l. 19), but the FEIR does not state 
the Project is "substantially" consistent with the policy or explain why "substantial" consistency with 
Policy 3.01(a)(1) is sufficient. By its terms, Policy 3.01(a) requires all six criteria to be met. To the 
contrary, the RDEIR unequivocally states "the Project meets the conditions outlined under Policy 
3.01." (AR 3734.) 

Real Parties argue that the EBMUD annexation policies are not land use regulations and 
therefore do not raise a CEQA issue as to the Project's consistency with land use regulations. The 
County in the RDEIR itself, however, explicitly characterizes EBMUD's policies regarding annexation as 
"adopted for the purposes of avoiding or mitigating an environmental effect," which is the concern of 
CEQA. (AR 3734 [Impact LU-4].) The RDEIR includes the EBMUD annexation policy consistency 
discussion in the "Land Use" section and identifies Impact LU-4 based on the Project's potential 
inconsistency with the EBMUD Policy. The discussion is incorporated into the LAFCO Policy 
consistency discussion, under which Real Parties contend the EBMUD Policy determination and 
annexation will ultimately be tested, and which seems to clearly invoke land use regulation. (AR 3732-
3734.)  

The FEIR finding of consistency with Policy 3.08 is derived from the conclusion that the 
annexation is consistent with Policy 3.01, but the RDEIR contains a finding and admission that the 
Project does not actually meet the terms of Policy 3.01(a)(1). Real Parties contend that Policy 3.08 
does not apply because in conjunction with the approval of the Project, the County extended the ULL 
to cover the Expanded Water Supply Project Area to it is not outside the ULL which is one of the two 
conditions for 3.08 to apply, but the FEIR does not explain that. The RDEIR was prepared in 
September 2016, and the FEIR in September 2020 before the ULL was extended. From an 
informational standpoint, the FEIR is at best misleading in its consistency disclosures as to EBMUD 
Polices 3.01 and 3.08. The FEIR fails to include a "good faith, reasoned analysis" in response to 
EBMUD's comments regarding the violation of these Policies and explaining why the Project is 
consistent when the County has concluded that Policy 3.01(a) is not satisfied. (Berkeley Keep Jets Over 
the Bay Committee v. Board of Port Commissioners (2001) 91 Cal.App.4th 1344, 1367 [internal 
quotations and italics omitted].)  
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EBMUD Policy 3.05 addresses the availability of adequate water supplies for EBMUD to 
provide water service to the Expanded Water Supply Project Area and provides that EBMUD will not 
extend its service outside the USB if its existing customers would be adversely affected. EBMUD 
provided comments on the RDEIR reiterating its position that this Policy would be violated by serving 
the Expanded Water Supply Project Areas as it would impair its ability to meet its existing service 
obligations to the current and future customers within its USB. The RDEIR relies on the conclusion 
that the offsite conservation measures will offset the additional demands of new service to the 
Project and therefore, despite EBMUD's view to the contrary, Policy 3.05 would not be violated by 
annexation. (AR 3736) The County's response to EBMUD's comment on the RDEIR contesting this 
conclusion was to refer back to this conclusion. (AR 6981 [FEIR County Resp. to EBMUD Comment 2}.) 
The County's reliance on its conclusions regarding the water conservation measures that are not 
adequately analyzed with facts, for the reasons set forth above, making the analysis of consistency 
with Policy 3.05 similarly inadequate under CEQA.  

As the Court in Banning Ranch explained, "In order to serve the important purpose of 
providing other agencies and the public with an informed discussion of impacts, mitigation measures, 
and alternatives, an EIR must lay out any competing views put forward by the lead agency and other 
interested agencies. [Citations omitted.] The Guidelines state that an EIR should identify '[a]reas of 
controversy known to the lead agency including issues raised by [other] agencies.' (Guidelines, § 
15123, subd. (b)(2).) 'Disagreement among experts does not make an EIR inadequate, but the EIR 
should summarize the main points of disagreement among the experts.' (Guidelines, § 15151.) 
'[M]ajor environmental issues raised when the lead agency's position is at variance with 
recommendations and objections raised in the comments must be addressed in detail.' (Guidelines, § 
15088, subd. (c).)" (Banning Ranch, supra, 2 Cal.5th at 940.)  

The FEIR does not adequately inform the decisionmakers and the public of the significant 
disagreements among experts, including in particular EBMUD which the FEIR repeatedly 
acknowledges will be the entity that ultimately determines the estimated water demands and 
whether any conservation measures can be implemented to allow water service to the Expanded 
Water Supply Project Area. More important, EBMUD has now made that determination through its 
resolution that it cannot serve the Project without risk to its existing and anticipated future 
customers. These disagreements are not adequately disclosed.  

As to the conflict with EBMUD's annexation policies, the FEIR fails to adequately disclose the 
present conflict with those policies, even if, from a "chicken and egg" view, Real Parties can argue 
that the conflict with Policy Nos. 3.01(a)(1) and 3.08 may be resolved by expansion of the ULL to cover 
the Expanded Water Supply Project Area. The Court has asked for supplemental briefing on this issue. 
The Court anticipates that at a minimum, the FEIR is inadequate as it does not clearly explain the basis 
for the conclusion the annexation policies are not violated because of the future anticipated 
expansion of the ULL.  

7. Violation of CEQA as to Mitigation Measure MM USS-1 

EBMUD argues that the FEIR violates CEQA because the sole mitigation measure for the 
adverse environmental effects of the Project as to the water supply is unlikely to occur, and the FEIR 
impermissibly defers mitigation of the adverse environmental effects on water supply. The FEIR 
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identifies this potentially significant impact on the water supply (USS-1): "The Project may result in 
the need for additional water supplies, additional treatment capacity, or additional distribution 
facilities beyond what has been planned for." (AR 7714.) The mitigation measure for this adverse 
environmental effect is MM USS-1. (AR 3917, AR 7728.) Mitigation Measure MM USS-1 states that 
before a final subdivision map may can be recorded, "Project applicant must demonstrate to the DCD 
that all required approvals are obtained to implement provision of water to the Project Site via the 
selected water supply," specifically, by EBMUD. (AR 3917, AR 7728.) 

The feasibility of a mitigation measure relied on in an EIR and the improper deferral of 
mitigation are distinct CEQA issues. (California Native Plant Society v. City of Rancho Cordova (2009) 
172 Cal.App.4th 603, 622-623.) "A mitigation measure is feasible if it is 'capable of being 
accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, social, and technological factors.' (CEQA, § 21061.1.)" (Id. at 622.) (See also 
Cal. Code Regs. tit. 14 §§ 15151 [standards for adequacy of an EIR, stating "the sufficiency of an EIR is 
to be reviewed in the light of what is reasonably feasible"] and 15364 [defining feasible as "capable of 
being accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, legal, social, and technological factors." (emphasis)]; Pub. Res. Code §§ 
21002, 21002.1, 21061.1.)  

Real Parties argue the conditions to approval of the Project including the requirement of a 
binding agreement with EBMUD to accommodate the water demand for the Project as ultimately 
confirmed by EBMUD, and for the developer to fund conservation offset measures of at least a 2:1 
ratio for demand versus conservation makes the mitigation measure feasible within the meaning of 
these authorities. (Real Parties' Resp. Brief pp. 28-30, and citing AR 45, AR 98, AR 1297-99.) Real 
Parties in effect argue that EBMUD's opposition to annexation does not mean the mitigation measure 
is not feasible. EBMUD contends MM USS-1 is not feasible both because the necessary approvals to 
providing water to the site are not likely to be obtained from EBMUD and LAFCO, particularly within a 
"reasonable time" under the Public Resources Code and CEQA Guidelines, and because the offsite 
conservation measures the Project relies on are not likely to achieve conservation in excess of the 
water supply needs of customers in EBMUD's existing USG.  

For the reasons stated above, the FEIR fails to comply with CEQA as it does not adequately 
inform decisionmakers and the public by adequately addressing the offsite conservation measures on 
which the availability of water supplies for the Project depend, as well as the inconsistency with 
EBMUD's annexation policies that at a minimum raise questions regarding the feasibility of the 
Project obtaining EBMUD approvals to supply the water necessary for the Project to be developed. At 
a minimum, additional information is required to be disclosed regarding MM USS-1 to address the 
feasibility of the adopted mitigation measure relied on for the reasons indicated, and if the adverse 
environmental effects on water supplies identified by the FEIR cannot be mitigated in light of those 
additional disclosures and analysis, the FEIR must so indicate. 

In Vineyard, one of the grounds on which the Court found a violation of CEQA in the water 
supply analysis was that the EIR relied on a provision for curtailing development if the necessary 
water supplies did not materialize in the future "without disclosing, or proposing mitigation for, the 
environmental effects of such truncation." (Vineyard, supra, 40 Cal.4th at 447.) The FEIR in this case 
imposes a similar form of mitigation by termination of the Project by not allowing the final subdivision 
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map to be recorded if the Project applicant cannot demonstrate it has obtained all necessary 
approvals to supply water to the Project. (AR 3917, AR 7728.) The FEIR does not address what 
development is expected to have occurred up to the point at which the Project must present the 
proof of approvals to the DCD as stated in MM USS-1, whether there would be any significant 
environmental effects from proceeding with development up to that point and then terminating the 
Project, and any mitigation measures needed to address those effects. This is an informational 
deficiency in the FEIR. For the reasons stated in Vineyard in this regard, the FEIR violates CEQA for 
failure to disclose any environmental effects from truncating the Project and proposing mitigation for 
any such effects that are likely to be significant.  

As to whether the FEIR improperly defers the mitigation measure, EBMUD cites Communities 
for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70. The Court held the mitigation 
measure in that case for greenhouse gas emissions which included only a general goal of no increased 
emissions without calculations regarding the reductions in the emissions expected from future 
mitigation measures and the general identification of possible mitigation measures without objective 
standards and with unknown effectiveness did not satisfy CEQA. (Id. at 92-93.) In so holding, the 
Court noted that other cases have held "reliance on tentative plans for future mitigation after 
completion of the CEQA process significantly undermines CEQA’s goals of full disclosure and informed 
decisionmaking; and consequently, these mitigation plans have been overturned on judicial review as 
constituting improper deferral of environmental assessment." (Id. at 92.)  

The mitigation measure in this case has been formulated and states an objective standard for 
measuring success of the mitigation measure, in the sense that all necessary approvals for EBMUD to 
supply water to the Project must be obtained by the Project applicant before a final map will be 
recorded. Obtaining those approvals, however, is dependent on a negotiated agreement with EBMUD 
for the Project applicant to fund vaguely described offsite conservation measures which have not 
been formulated and agreed to, and much of which the FEIR acknowledges is left to the discretion of 
EBMUD and potentially LAFCO through annexation proceedings. (See, e.g., AR 6797, AR 6990.) The 
Court in Preserve Wild Santee v. City of Santee, supra, 210 Cal.App.4th 260 held the EIR in that case 
was inadequate in part based on its improper deferral of mitigation measures for habitat loss for an 
endangered butterfly species. (Id. at 281.) The Court stated that, among other things, "the timing and 
specific details for implementing other Quino management activities discussed in the draft habitat 
plan are subject to the discretion of the preserve manager based on prevailing environmental 
conditions. Consequently, these activities are not guaranteed to occur at any particular time or in any 
particular manner. [¶] It, therefore, appears the success or failure of mitigating the project's impacts 
to the Quino largely depends on what actions the approved habitat plan will require to actively 
manage the Quino within the preserve. 'An EIR is inadequate if "[t]he success or failure of mitigation 
efforts . . . may largely depend upon management plans that have not yet been formulated, and have 
not been subject to analysis and review within the EIR." ' [Citation omitted.]" (Id. [quoting 
Communities for a Better Environment v. City of Richmond, supra, 184 Cal.App.4th at 92].) 

Real Parties, however, argue that there is no CEQA violation in approving the FEIR and the 
Project where another responsible agency, in this case EBMUD, has to exercise discretionary 
authority to approve or disapprove a portion of the Project, impose its own conditions, or impose its 
own mitigation measures to address aspects of the Project within the responsible agency's 
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jurisdiction. (See Pub. Res. Code ¶ 21069 [defining responsible agency]; Pub. Res. Code §§ 21153(c), 
21081.6(c); Cal. Code Regs. tit. 14 §§ 15050(b) and 15096(f)(-(h)].) Under these authorities, the fact 
that EBMUD must perform its own discretionary review and approval of the Project within the scope 
of its jurisdiction does not mean mitigation is improperly deferred, but the Guidelines cited also 
recognize an alternative path where the responsible agency challenges the EIR as insufficient for the 
responsible agency to rely on it to perform its discretionary analysis and approval, as EBMUD did 
here. (Cal. Code Regs. tit. 14 §§ 15096(e)(1) and 15050(c).)  

EBMUD also relies on Banning Ranch, supra, 2 Cal.5th 918, which Real Parties do not address 
in their Respondents' Brief. The Court in that case held certification of the EIR violated CEQA based in 
part on its deferral of analysis of protected species habitat potentially affected by the Project to the 
Coastal Commission when the Project came up for permit approval before that agency, even though 
the Coastal Commission objected to the adequacy of the EIR because it did not evaluate alternatives 
to mitigate impacts to the habitat and delineate protected habitat boundaries. (Id. at 931-32, 937-42.) 
EBMUD's challenges raise deficiency issues similar to Banning Ranch and Preserve Wild Santee that 
are not adequately addressed in the FEIR or by Real Parties' arguments that the FEIR has met the 
requirements of CEQA in regard to the mitigation issue. 

8. CEQA Issues Regarding Substantial Evidence Test Addressing Water Supply 

The Board may exercise discretion to approve the Project and the proposed water supply and 
mitigation for the water supply issues in the EIR, but "it must do so on the basis of information 
collected and presented in the EIR and subjected to the test of public scrutiny." (Save Our Peninsula, 
supra, 87 Cal.App.4th at 131.) This requires an adequate EIR that meets the informational 
requirements of CEQA.  

The Court has concluded for the reasons stated that the FEIR fails to comply with CEQA 
because it does not provide facts and analysis regarding water supply issues noted above from which 
the County and the public participating in the administrative process of addressing the issues in the 
RDEIR could make informed decisions. Even if the same outcome would result if the County had 
complied with CEQA, violation of CEQA's procedures, including its informational requirements for an 
EIR on matters of key significance to the approval of the Project such as water supply, is a prejudicial 
error. (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515.) The Court therefore does not address 
at this time whether substantial evidence exists to support the County's findings regarding the water 
supply issues and consistency with EBMUD's Policies. The FEIR must be decertified at least partially 
based on the CEQA violations stated above. 

B. Issue 2: CEQA Violation Related to Water Treatment Facilities  

EBMUD also raises the sufficiency of the FEIR's analysis of the water treatment facilities to 
address the Expanded Water Supply Project Area. EBMUD argues the County dismissed its concerns 
regarding sizing infrastructure and improperly relied on a "lower maximum day demand rate based 
on unspecified 'conservation measures' " in the WSE, which in turn provides that an appropriate 
maximum daily demand factor would be developed with EBMUD. (EBMUD Op. Brief p. 21, citing AR 
6987, AR 6708-6709.)  

The FEIR discusses the sufficiency of the water treatment facilities based on the estimated 
average gallons per day attributed to the Project (.04 MGD, the equivalent of 48 AFY), the average 
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gallons per day of treatment capacity anticipated to be available when the new Walnut Creek water 
treatment facility is completed (115 MGD), and the estimated demand on water treatment facilities 
estimated by EBMUD (96 MGD) without considering the Project (AR 7728.) Real Parties point to the 
small fraction of the total water treatment capacity as supporting the determination in the FEIR that 
no infrastructure capacity improvements would be required to accommodate the Project. (AR 7728.) 
In addition, the County's response to EBMUD's comments explains that EBMUD's comments on 
capacity were based on 1995-2006 data and the basis for the County's conclusion the data was 
outdated and overstated the demand on the water treatment infrastructure. (AR 6987.) EBMUD does 
not pursue the argument in its Reply. The Court finds no CEQA violation regarding the discussion of 
the infrastructure for water treatment both as informally sufficient and supported by substantial 
evidence.  

C. Issue 3: CEQA Violation for Failure to Recirculate EIR After EBMUD's Resolution 
Declining Service for the Project Based on "Significant New Information" 

"Recirculation of an EIR is required when 'significant new information' is added to an EIR after 
the draft EIR has been circulated for public review. [Citation omitted.]" (King & Gardiner, supra, 45 
Cal.App.5th at 850 (emphasis added).) (See also Pub. Res. Code § 21092.1 ["When significant new 
information is added to an environmental impact report after notice has been given pursuant to 
Section 21092 and consultation has occurred pursuant to Sections 21104 and 21153, but prior to 
certification, the public agency shall give notice again pursuant to Section 21092, and consult again 
pursuant to Sections 21104 and 21153 before certifying the environmental impact report." (emphasis 
added)]; Cal. Code Regs. tit. 14 § 15088.5(a).) "Recirculation is not required where the new 
information added to the EIR merely clarifies or amplifies or makes insignificant modifications in an 
adequate EIR." (Cal. Code Regs. tit. 14 § 15088.5(b)  

The FEIR did not include the EBMUD No Service Resolution though the resolution was 
submitted to the County approximately one month before the County held its July 13, 2021 hearing, 
certified the FEIR and approved the Project. The arguments as to whether the RDEIR should have 
been recirculated raise the question first, whether the EBMUD No Service Resolution was significant 
new information, and second, if it was, the legal effect of failing to include the information in an EIR 
circulated for public comment before the FEIR that was certified.   

The County contends the EBMUD No Service Resolution was not significant new information, 
but merely "clarified" or "amplified" positions taken by EBMUD already disclosed in the RDEIR. 
Therefore, they argue there is no CEQA violation for failure to revise and recirculate the EIR on this 
ground. (King & Gardiner, supra, 45 Cal.App.5th at 580.) In terms of the significance of the EBMUD No 
Service Resolution, the Resolution was more than just a reiteration of EBMUD's position regarding the 
inconsistency of annexation of the Project under its policies and its concerns regarding the impact on 
the customers in its USB of providing water service to the Expanded Water Supply Project Area. In the 
FEIR, the County recognized the significance of an EBMUD Board resolution addressing those issues in 
its response to EBMUD's comments on the RDEIR. (AR 6981 [FEIR [explaining EBMUD's staff 
determination EBMUD Policies are violated does not mean the position is correct, because EBMUD's 
Board would be responsible for making "[a] definitive interpretation" of the Project's consistency" 
with those policies "via a procedure that is deemed appropriate by their staff."]; see also AR 6989.)  
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With EBMUD as the sole water supplier for the Project, and with the FEIR's repeated reliance 
on EBMUD reaching a negotiated agreement with the Project applicant to supply water to the Project, 
including setting demand estimates, and establishing the level of water savings with an appropriate 
buffer through the implementation of Level E measures acceptable to EBMUD, the determination by 
EBMUD's Board that it will oppose annexing the Project to its service area and supplying water to the 
Project is more than just a reiteration of EBMUD's comments. EBMUD's Board, not just staff, has 
made a formal determination of its position. (See AR 6981, AR 6989.)  

Real Parties argue that LAFCO, not EBMUD, has the ultimate, exclusive authority to determine 
whether annexation and extension of water service by EBMUD to the Project should occur pursuant 
to the Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000, Government Code 
sections 5600-57550 ("LAFCO Act"), including Government Code sections 56036(a), 56021(d), and 
56100(b). Real Parties contend EBMUD's determination that it cannot and will not annex the portion 
of the Project Site can be overridden by LAFCO. They cite Government Code section 56857 which 
addresses the grounds upon which EBMUD could seek termination of an application process, which 
requires a resolution "based upon written findings supported by substantial evidence in the record 
that the request is justified by a financial or service related concern," as those terms are defined in 
Government Code sections 56857(d)(1) and (2). (Govt. Code § 56857(b).) The statute further provides 
that before termination of the proceedings, "the resolution is subject to judicial review." (Id.)  

The EBMUD No Service Resolution does not state that it is seeking termination of the 
application for annexation pending before LAFCO but there is no complete annexation application 
pending before LAFCO at this time, as the application is not complete without the necessary Project 
approvals and Board resolutions by the County related to the Project. (AR 29040-46; see Henderson 
Decl. and Real Party RJN Exhs. 14-20 [LAFCO annexation application]; Real Parties' Resp. Brief to Sierra 
Club p. 13, ll. 3-10.) Nevertheless, EBMUD's unequivocal opposition to annexation of the Project into 
its service boundary is clearly set forth in the EBMUD No Service Resolution, and LAFCO's stated 
requirement of a "will serve" letter from EBMUD based on the record seems unlikely to materialize. 
(AR 7369 [LAFCO letter], AR 13393 [LAFCO oral comment].)  

The County did not add the EBMUD No Service Resolution to the EIR in this case; it did not 
address it in the FEIR. In Save Our Peninsula, supra, 87 Cal.App.4th 99,-the Court held that presenting 
information to the county board identifying the location for the offsetting groundwater pumping 
location proposed as the mitigation for water supply impacts in the EIR in connection with the 
agency's approval of the project without including that information in the EIR was insufficient and 
violated CEQA, as the agency's decision whether to certify the EIR must be made based on 
"information collected and presented in the EIR and subject to the test of public scrutiny." (Id. at 130-
31.) 

V. Evidentiary Issues 

A. Requests for Judicial Notice 

Petitioners jointly request the Court take judicial notice of a series of documents, including (1) 
official records of the County related to the enactment of Measure C as a ballot measure (Pets. RJN 
¶¶ 1-3 and Brome Decl. Exhs. A-C); (2) official records of the County related to the enactment of 
Measure L (Pets. RJN ¶¶ 4-8 and Brome Decl. Exhs. D-H); (3) County 2016 Mid-Term Review of the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

85 

ULL (Pets. RJN ¶ 9 and Brome Decl. Exh. I); and (4) the Urban Water Management Plan 2020 adopted 
by EBMUD dated June 2021 (Pets. RJN ¶ 10 and Kline Decl. Exh. J.).  

In the Sierra Club Case, the County Respondents filed a request for judicial notice, asking the 
Court take judicial notice of provisions of the Contra Costa County Code, specifically CCC Code 
Chapter 82-1 and CCC Code section 16-4.020 as well as the final Tassajara Agreement executed by the 
County. (County RJN Exhs. 1-3.)  

Real Parties have requested the Court take judicial notice of over 20 documents, including (1) 
documents related to the City of San Ramon's notice, public hearing, and resolution authorizing the 
Tassajara Agreement (RP RJN ¶¶ 1-6, Henderson Decl. ¶¶ 2-7, and Compendium of Documents 
("COD") (Exhs. 1-6); (2) East Bay Regional Park District's notice, public hearing, and resolution 
authorizing the Tassajara Agreement (RP RJN ¶¶ 7-10, Henderson Decl. ¶¶ 7-11, and COD Exhs. 7-10); 
(3) final Tassajara Agreement executed by County, City of San Ramon, and East Bay Regional Park 
District (RP RJN ¶ 11, Henderson Decl. ¶ 12 and COD Exh. 11); (4) May 2016 proposals for amendment 
of Sphere of Influence and annexations to cover Tassajara Parks (collectively "Annexation Proposals") 
(RP RJN ¶¶ 12-14, Henderson Decl. ¶¶ 13-15 and COD Exhs. 12-14); (5) Alameda and Contra Costa 
County LAFCO agendas, reports, and meeting minutes concerning Annexation Proposals and transfer 
to Contra Costa County LAFCO (RP RJN ¶¶ 15-20, Henderson Decl. ¶¶ 16-21 and COD Exhs. 15-20); (6) 
EBMUD Comment letter on Alamo Creek Project dated July 5, 2001 (RP RJN ¶ 21; Henderson Decl. ¶ 
22 and COD Exh. 21.), 

No party has objected to the Court taking judicial notice of the documents subject to these 
requests. 

The Court grants the unopposed requests, taking a broad view of the meaning of "relevance" 
under the Evidence Code, and in that in certain instances both sides rely on some of the documents 
for which the parties request judicial notice. Pursuant to Evidence Code sections 452(b) and (c), the 
Court takes judicial notice of the existence of these documents, almost all of which are legislative 
enactments or other government records, but subject to the usual rules and limitations on judicial 
notice. (StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457 fn. 9 [judicial notice of a 
document "includes the existence of a document" but does not extend to "the truthfulness and 
proper interpretation of the document" if they are disputable]; Apple Inc. v. Superior Court (2017) 18 
Cal.App.5th 222, 241 ["judicial notice of a document does not extend to the truthfulness of its 
contents or the interpretation of statements contained therein, if those matters are reasonably 
disputable," citing C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103–1104 and 
Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113.) (Cf. Scott v. 
JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752, 754 [in connection with judicial notice 
of a government document, stating, "Where, as here, judicial notice is requested of a legally operative 
document—like a contract—the court may take notice not only of the fact of the document and its 
recording or publication, but also facts that clearly derive from its legal effect" and "whether the fact 
derives from the legal effect of a document or from a statement within the document, the fact may 
be judicially noticed where, as here, the fact is not reasonably subject to dispute."].) The Court also 
notes that some of the relevance of some of the documents seem more tenuous than others, in 
particular Henderson/COD Exh. 21 (2001 comment letter on Alamo development) and Kline Exh. J 
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(June 2021 EBMUD Urban Water Management Plan). 

In addition, the Court is cognizant of the limitations on its consideration of legislative history 
in interpreting a statute. These limitations are discussed in detail in Kaufman & Broad Communities, 
Inc. v. Performance Plastering, Inc. (2005) 133 Cal.App.4th 26. For example, the legislative history "as 
a general rule in order to be cognizable . . . must shed light on the collegial view of the Legislature as a 
whole. [Citation omitted.]" (Id. at 30 [statements of individual legislator or author of the bill generally 
are not considered because the Court must ascertain the "intent of the Legislature as a whole"].)(See 
also Hesperia Citizens for Responsible Development v. City of Hesperia (2007) 151 Cal.App.4th 653, 
659.)  Further, as set forth in the tentative ruling, resort to legislative history to aid in the 
interpretation of the statute is appropriate only if the Court cannot discern the meaning from the 
plain language of its terms. 

B. SSAR 

The County filed the SSAR concurrently with the Respondents' Briefs and the County's 
Joinder/Opposition without first conferring with the Petitioners and without obtaining Petitioners' 
consent or an order for augmentation of the record. Sierra Club Parties and Danville have objected to 
the Court's consideration of the SSAR. Though EBMUD did not specifically object, in light of EBMUD's 
incorporation and reliance on the briefs of the other Petitioners, the Court considers the other 
Petitioners' objections to the SSAR in this case. 

The document is a lengthy letter, over 200 pages, from counsel for Real Parties to the Board 
sent shortly before the June 13, 2021 hearing on the approval of the Project. The Court's version of 
the SSAR as scanned and filed in Odyssey is out of order and possibly incomplete, though the Court 
did not try to assemble the out of order pages in consecutive pagination to determine what, if any, 
pages were missing. The document should be re-filed in proper order be properly paginated order 
prior to the hearing on the merits of the Petition. 

On the merits of whether the Court should consider the SSAR, the letter appears to have been 
sent to the Board prior to the hearing on the approval of the Project. The objections raised by 
Petitioners do not assert the document is not a proper part of the administrative record in this case, 
except because of the timing and manner in which it was added, after the opening briefs were filed 
and without advance notice to and consent by the Petitioners. If the document should be part of the 
administrative record before the Court and was not intentionally omitted from the record by the 
County when the AR was certified, and the Court has no evidence before it to suggest the County 
intentionally failed to include it, then the Court is inclined to allow the SSAR, subject to Petitioners 
having a full and fair opportunity to address it if they contend they have not had that opportunity. 
The Court has requested Petitioners address that issue at the hearing, and potentially in supplemental 
briefing. 

VI. Conclusion 

For the reasons stated, the Court grants in part the petition based on the violations of CEQA 
set forth which the Court finds constitute prejudicial error by the County in certifying the FEIR and 
approving the Project based on a deficient EIR.  
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26. 9:00 AM CASE NUMBER:  MSN21-1509 
CASE NAME:  SIERRA CLUB  VS.  CONTRA COSTA COUNTY 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 

Appearances Required. Parties shall appear in person [or by Zoom].  

Before the Court is a petition for writ of mandate filed by Sierra Club, Greenbelt Alliance, Jim 
Blickenstaff, and Donna Gerber (collectively "Sierra Club Parties" and sometimes "Sierra Club" for 
convenience) against Contra Costa County and the Contra Costa County Board of Supervisors as 
Respondents. FT Land, LLC; Meach, LLC; BI Land, LLC; and TH Land, LLC (collectively "Real Parties" or 
sometimes "Developer" or "Project applicant") are presently named as Real Parties in Interest.  

This is the Court's tentative ruling. The Court's tentative ruling is to grant the petition in part 
on the grounds and for the reasons detailed below.  

The Court intends to schedule a date and time for oral argument on the petition and this 
tentative ruling when the parties appear for the hearing. The Court will take the matter under 
submission after oral argument before issuing its final ruling on the petition. 

As a preliminary matter, for the reasons explained more fully below, prior to oral argument, 
Sierra Club Parties shall re-file their Opening Brief in this Sierra Club Action, a copy of which was filed 
in the Danville Action rather than in this case. In addition, Sierra Club Parties shall submit a stipulation 
in substantially the same form and content as the stipulation filed in the EBMUD Case related to the 
preparation of the administrative record, briefing, and partial consolidation of this case with the 
related EBMUD and Danville Cases and a proposed order, for the reasons set forth below. The parties 
shall cooperate in effectuating this request.  

The County is directed to re-file its pleading with the Second Supplemental Administrative 
Record, with the exhibit in proper order, as addressed more fully below., prior to the oral argument 
on the merits, in which the issue of whether the Court should consider the SSAR and on what 
conditions will be addressed, as set forth below.  

In addition, the Court's review of the file indicates the parties filed a stipulation for dismissal 
of the City of San Ramon and East Bay Regional Parks District in this case, as well as in the EBMUD 
Action. A proposed order for dismissal of those parties was only presented and entered in the EBMUD 
Action. Sierra Club Parties are requested to submit a proposed order for dismissal of those parties 
pursuant to the terms and conditions of the previously filed stipulation. 

The Court requests that the parties be prepared to address at the hearing whether the parties 
should submit supplemental briefs on any or all of the following issues and if so, the deadlines for 
briefs and scheduling of oral argument in light of the additional briefing: 

5. Regarding Petitioners' objections to the County's Second Supplemental 
Administrative Record ("SSAR") filed concurrently with the Respondents' Briefs, whether Petitioners 
contend (a) for reasons other than the untimely filing, the document is not properly part of the 
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administrative record in this case; (b) specifically how they were prejudiced by the late filing, 
including why they did not have an adequate opportunity to address in their Reply Briefs any issues 
arising from the Respondents' reliance on the SSAR in the Respondents' Briefs; and (c) what additional 
time and/or briefing, if any, Petitioners need to address the merits of the SSAR and any arguments 
made by Respondents in their briefs based on the SSAR. Further, regardless of the Court's final 
determination whether to consider the SSAR, if Respondents and Real Parties wish the Court to 
consider it, the document must be re-scanned and re-filed in properly consecutively paginated form, 
as set forth below. 

6. The conflicting positions on the following issue: If the ULL is extended by the County, 
and EBMUD is asked to provide water service to the Project only after the extension, then (a) whether 
the annexation "remain the same and dictate that EBMUD will not annex the Project area" (EBMUD 
position, EBMUD Op. Brief p. 19, fn. 8) or (b) whether the extension of the ULL resolves the 
inconsistency with EBMUD's Policy 3.01, and its other annexation policies because the area will then 
be within the ULL; and (c) whether the County's extension of the ULL automatically compels EBMUD 
to provide water service to the Project because the Expanded Water Supply Project Area, defined 
below, will be within the ULL, despite the EIR's repeatedly statements that both EBMUD and LAFCO 
must approve the area's annexation to EBMUD's service area.  

7. Whether the Petitioners waived the claim that approval of the Project is inconsistent 
with the General Plan requirement that new development must demonstrate an adequate water 
supply as alleged in the first cause of action of EBMUD's Amended Petition. 

8. Relevant to the 30-acre ULL extension (a) when and in what manner was the sewer 
pump station in the "final approved version of the Project" located within the 30-acre urban use 
Residential Development Area (see Real Parties' Resp. Brief to Danville p. 22, fn. 14, citing AR 47, and 
compare to AR 3378 [RDEIR p. 2-13 and fn. 2], and (b) if the change in the Project was made after the 
RDEIR was circulated for public comment or after the FEIR was prepared, whether the County's 
change in the Project at either of those times resulted in a violation of CEQA. Further, the parties shall 
address ownership of the 7 acres on the Northern Site for “other” purposes, such as the detention 
basin (see, e.g., AR 42), the impact on the expansion of the ULL, and consistency with CCC Code 
section 82-1.018(a) and (b) and the General Plan. 

9. Whether there is authority for the proposition that a land use designation of "urban 
use" or "nonurban use" involving infrastructure is dependent on the land use the infrastructure 
supports, particularly where the County land use ordinances in this case employ other land use terms 
such as "public/semi public" that include infrastructure uses and characterize them as "nonurban."  

10. Based on the Court's tentative ruling to grant, in part, the petition on the grounds 
and for the reasons set forth in detail below, the appropriate remedy(ies) that should be provided for 
the CEQA violations found by the Court.  

VI. Case Background 

On July 13, 2021, the County of Contra Costa and its Board of Supervisors (collectively, "the 
County" or "Respondents") took a series of actions related to the approval of the development of 125 
single-family residences in the Tassajara Valley near the Town of Danville and the City of San Ramon 
(referred to herein as the "Tassajara Development" or the "Residential Development") on 30 acres of 
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land ("Residential Development Area") that is part of the 771-acres in the Tassajara Valley defined as 
the "Project." These actions taken by Respondents include, among others: (1) certifying a Final 
Environmental Impact Report ("FEIR") related to the Tassajara Development, and adopting a 
Mitigation Monitoring and Reporting Program ("Mitigation Program") and a statement of overriding 
conditions; (2) adopting a resolution approving the Development Agreement for the Tassajara 
Development and 125 conditions for approval of the Project ("COAs"); (3) amending the Urban Limit 
Line ("ULL") to incorporate the 30 acres on which the 125 residences comprising the Tassajara 
Development are located; (4) approving the County entering into the Agreement Regarding 
Preservation and Agricultural Enhancement in the Tassajara Valley ("Tassajara Agreement") by which 
approximately 727 acres outside the ULL will be offered for dedication to the East Bay Regional Park 
District; (5) amending the General Plan by re-zoning the land comprising the Project from AL 
(agricultural land) to designate the 30 acres of the Residential Development single-family residential, 
high density, parks and recreation, and Public/Semi-Public; and (6) vesting a tentative subdivision 
map to subdivide the 125 single family residences (collectively "Project Approvals"). (Administrative 
Record ("AR") 1-5 [Notice of Determination re FEIR, Mitigation Program, statement of overriding 
conditions], 6-8 [Ord. No. 2021-23 -Development Agreement], 34-35 [Ord. No. 2021-24 - rezoning], 
36-41 [Res. No. 2021-216 – General Plan Amendment, change in ULL, Tassajara Agreement]; AR 39-40 
[tentative map approval]; AR 12268-12306 [COAs].)  

EBMUD filed a petition for writ of mandate and subsequently a first amended petition for writ of 
mandate challenging these actions, initiating Case No. MSN21-1274 ("EBMUD Case"). The Sierra Club 
and others joined together (collectively the "Sierra Club Parties" or sometimes "Sierra Club" for 
convenience) in a separate petition for writ of mandate and complaint for declaratory and injunctive 
relief, initiating Case No. MSN21-1509 ("Sierra Club Case"). Sierra Club Parties also filed a First 
Amended Petition for Writ of Mandate on August 13, 2021. Town of Danville filed a separate petition 
for writ of mandate, initiating Case No. MSN21-1525 ("Danville Case").  

Real Party FT Land LLC is listed as the Project applicant, and Real Parties Meach LLC, BI Land LLC, 
and TH Land LLC are the owners of the land subject to the Project and are included as Real Parties in 
each of the cases. City of San Ramon and the East Bay Regional Park District ("EBRPD") were named as 
additional real parties in interest in this case and in the Sierra Club Parties' case. They have been 
dismissed without prejudice pursuant to a Stipulation and Order filed November 2, 2021 in the 
EBMUD Case. A similar stipulation, without an order, was filed October 26, 2021 in the Sierra Club 
Case. A request for dismissal without prejudice of the City of San Ramon and EBRPD was filed and 
entered in the Danville Case. 

These cases are partially consolidated to allow preparation of a single administrative record, and 
for briefing and hearing, pursuant to the Stipulation Regarding Administrative Record Preparation and 
Certification, Partial Consolidation of Related Cases, and Briefing and Hearing Schedule and Page 
Limits filed January 18, 2022 ("Partial Consolidation Order"). A similar stipulation was filed in the 
Danville Case, without an order, and no stipulation or order was filed in the Sierra Club Case. The 
parties have clearly treated the Partial Consolidation Order as applying in all three cases. The Court 
has requested the parties take steps to file the documents necessary in the Sierra Club and Danville 
Cases to ensure the terms of the parties' stipulation and Partial Consolidation Order appear in these 
cases. EBMUD, Sierra Club Parties and Town of Danville are collectively sometimes referred to herein 
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as "Petitioners."  

C. General Factual Background 

The Project includes a 155-acre Northern Site and 616-acre Southern Site. In addition to the 
30-acre Residential Development Area with the 125 single-family residences on the Northern Site, the 
Project will include a pedestrian staging area that will be developed with a parking lot, restrooms and 
a water fountain on the Northern Site (collectively sometimes referred to herein as the "Expanded 
Water Supply Project Area"). (AR 3310, AR 3367, AR 3389.) Other portions of the Project Site will be 
improved with a stormwater detention basin, grading and drainage, and a portion of the Site will be 
offered to the San Ramon Valley Fire Protection District ("SRVFPD") for a fire station. (AR 3311, 3367.)  

D. Timeline of County Action 

Steps related to the initiation and approval of the proposed Project began in at least 2014. 
(See, e.g., AR 25066-25070 [Danville 9/2014 letter on proposed Tassajara Parks Project].) In May and 
June 2016, the County prepared a draft environmental impact report ("DEIR") and gave notice to the 
public of the opportunity to make comments. (AR 3355, AR 32760-32765.) The DEIR included a 
recycled water option for supplying water to the Project, which EBMUD indicated was not feasible, 
resulting in the preparation of a revised draft environmental impact report substituting offsite 
conservation for the recycled water option and with other revisions to the analysis of environmental 
impacts of the Project. The County determined the elimination of recycled water option was 
"significant new information" and the County's Recirculated Draft Environmental Impact Report 
("RDEIR") was resubmitted to the public for comment on September 29, 2016. (AR 3294-3979, AR 
32766-33503, AR 33504-33513.)  

A public hearing was held in November 2016 before the Zoning Administrator. The County 
prepared responses to the extensive comments the County received on the RDEIR, and the County 
published the Final Environmental Impact Report ("FEIR"), comprised of the RDEIR, comments, and 
County responses, on September 14, 2020. (AR 6790-8174, AR 33514-33617.) 

The approval of the proposed Project came before the County Planning Commission for public 
hearing on June 9, 2021. (AR 40.) The Planning Commission recommended that the County Board 
disapprove the Project at its June 9, 2021 hearing, based on, among other reasons, concerns 
regarding the water supply for the Project. (AR 40, AR 13444-13446.)  

The Project applicant continued to pursue approval of the Project before the County Board of 
Supervisors ("Board"), which held a public hearing on the Project on July 13, 2021. (AR 1-5 [Notice of 
Determination].) The Board approved the Project with the Project Approvals described above on that 
date. The Project Approvals include extensive findings by the Board as well as an extensive list of 125 
conditions on the approval of the Project which must be met by Real Parties. (AR 550196, AR 12268-
12306.) 

VII. Procedural Issues 

A. Sierra Club Petition 

Sierra Club Parties filed their Verified Petition for Writ of Mandate and Complaint for 
Declaratory Relief and Injunctive Relief on August 12, 2021, and a Verified First Amended Petition for 
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Writ of Mandate and Complaint for Declaratory Relief and Injunctive Relief on August 13, 2021. The 
Amended Petition alleges a first claim for relief for multiple violations of CEQA, specifically violation of 
the information disclosure provisions of CEQA with a long and non-exclusive list of inadequate 
disclosures and analysis of the Project's significant direct, indirect, and cumulative impacts (Am. Pet. ¶ 
43) resulting in a prejudicial abuse of discretion in the County certifying the EIR and adopting findings 
not supported by substantial evidence (Am. Pet. ¶ 44); failure to describe all feasible mitigation 
measures for Project's impacts (Am. Pet. ¶ 46) resulting in a prejudicial abuse of discretion in 
certifying the EIR and adopting findings not supported by substantial evidence (Am. Pet. ¶ 47); failure 
to adequately respond with a good faith, reasoned response to comments on the draft and 
Recirculated EIR, resulting in a prejudicial abuse of discretion by the County under CEQA (Am. Pet. ¶¶ 
49, 50); and improper approval of the EIR for the Project with a statement of overriding conditions for 
the significant unavoidable impacts of the Project not supported by substantial evidence in the 
record, and without supporting findings (Am. Pet. 51-53), resulting in a prejudicial abuse of discretion 
by the County in certifying the EIR and adopting findings not supported by substantial evidence (Am. 
Pet. ¶ 54). They ask the Court to set aside and void the EIR and related Project Approvals (defined 
below). 

The Sierra Club's second claim for relief is for violation of the County General Plan and Zoning 
Code, citing specifically Contra Costa County Code ("CCC Code") sections 82-1.006, 82-1.008, and 82-
1.018. (Am. Pet. ¶¶ 57-60.) They allege the County violated the Zoning Code by voting to expand the 
Urban Limit Line ("ULL") and agreeing to the Tassajara Agreement (as defined below). (Am. Pet. ¶¶ 
61, 62.) They further allege the County prejudicially abused its discretion in adopting the finding that 
the Tassajara Agreement satisfied the requirements of CCC Code section 82-1.018(a)(3) as the finding 
is not supported by substantial evidence. (Am. Pet. ¶ 63.) They seek declaratory and injunctive relief 
in connection with their second cause of action to compel the County's compliance with the Zoning 
Code before implementing the Project Approvals and the Tassajara Agreement. (Am. Pet. ¶ 64.)  

The Amended Petition originally named the City of San Ramon and the East Bay Regional 
Parks District as additional Real Parties in Interest. They have been dismissed from this case by 
stipulation, but without an order on the dismissal stipulation. (Stip. Filed 10/26/2021.) 

The County and Real Parties answered the Amended Petition.  

Sierra Club's petition seeks declaratory and injunctive relief as remedies for the violations 
alleged in its Petition, as well as issuance of a peremptory writ of mandate. (Am. Pet. Prayer for Relief 
¶¶ 1-3.) 

B. Briefing 

First, Sierra Club Parties' Opening Brief was filed in the Danville Action, but it does not appear 
in the Court file in the Sierra Club Action. The Opening Brief filed in the Danville Action is labeled the 
Opening Brief of "Town of Danville," but it is a copy of the Sierra Club Opening Brief. Sierra Club is 
requested to re-file its Opening Brief in this Action to ensure the Court record in this case is complete 
and accurate. Since all parties have fully briefed the Action, the Court finds no prejudice. 

Second, as the Petitioners were permitted to do in the Partial Consolidation Order, Sierra 
Club Parties' Opening and Reply Briefs "incorporate and adopt the facts, legal analysis and 
arguments" of the other Petitioners' briefs and state their briefs are filed in support of all three 
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Petitions. (Sierra Club Op. Brief p. 1, ll. 13-17; Sierra Club Reply p. 1, ll. 13-17.) The other Petitioners' 
briefs contain similar statements, as indicated in the separate tentative rulings for those actions. The 
Court considers the claims and arguments addressed in the Opening and Reply Briefs filed by all 
Petitioners as made by each of the Petitioners as a result, except to the extent that any of the claims 
or issues raised in a Petitioner's brief are outside the scope of the claims and issues alleged in the 
Petition filed by that Petitioner. Further, the Court notes where claims or issues alleged in a Petition 
filed by a particular Petitioner are not addressed in any of the Petitioners' Opening Briefs and are 
therefore waived. 

1. The Sierra Club Amended Petition broadly alleges various violations of CEQA. The 
Court addresses below in the issues and analysis section of the tentative ruling all issues briefed by 
Sierra Club, Danville and EBMUD which the Court finds are within the scope of the Sierra Club 
Amended Petition. None of the parties have briefed several grounds for violation of CEQA alleged in 
the Sierra Club Amended Petition, including informational, analytical, and mitigation inadequacies 
related to (1) aesthetics, (2) air quality, (3) human health, (4) global climate change, (5) geology and 
soils, (6) hazards and hazardous material, (7) mineral resources, (8) noise, (9) population and housing, 
(10) public services, (11) recreation, (12) transportation and traffic, and (13) urban decay. (Am. Pet. 
¶¶ 43 and 46.) Those grounds are therefore waived. 

Real Parties filed a Respondents' Brief in the Sierra Club Action. The County filed a "joinder 
and Opposition to Petition for Writ of Mandate," joining in the Real Parties' three briefs in opposition 
to the three Petitions. The Joinder/Opposition also addresses why the Tassajara Agreement is a valid 
preservation agreement that allowed the County to expand the ULL under the Zoning Code, 
specifically CCC Code section 82-1.018(a)(3).  

VIII. Standard of Review 

D. Review of General Plan Consistency Determination 

The County's determination of whether the Project is consistent with the City's General Plan 
is reviewed under ordinary mandamus. (The Highway 68 Coalition v. County of Monterey (2017) 14 
Cal.App.5th 883, 894 ("Highway 68").) The County's determination that the Project is consistent with 
its General Plan is subject to great deference and will only be reversed "if it is based on evidence from 
which no reasonable person could have reached the same conclusion." (Stop Syar Expansion v. County 
of Napa (2021) 63 Cal.App.5th 444, 460 ("Stop Syar") [internal quotation marks omitted, quoting 
Highway 68, supra, 14 Cal.App.5th at 896].) "The party challenging a city's determination of general 
plan consistency has the burden to show why, based on all the evidence in the record, the 
determination was unreasonable. [Citations omitted.]" (Highway 68, supra, 14 Cal.App.5th at 896.)  

E. Review of County's Interpretation of CCC Code 

The Court applies the same rules for interpreting statutes generally to the interpretation of an 
ordinance. (Berkeley Hills Watershed Coalition v. City of Berkeley (2019) 31 Cal.App.5th 880, 890, 896 
("Berkeley Hills"). Words in a statute are to be given their ordinary, commonsense meaning. (Id. at 
890.) The Court is to give meaning to every word or phrase to give effect to all parts of the provision. 
(Id.) The Court's goal is to determine the intent of the legislature or governing body that enacted the 
statute, but the Court only resorts to extrinsic aids outside the language of the statute when the 
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intent cannot be determined from the language alone. (Id. at 890-891.) 

The Court exercises its own independent judgment in interpreting the CCC Code. (Berkeley 
Hills, supra, 31 Cal.App.5th at 896.) The California Supreme Court in Yamaha Corp. of America v. State 
Bd. of Equalization (1998) 19 Cal.4th 1 ("Yamaha") set the standard for when the Court should give 
weight and judicial deference to a city's interpretation of its own ordinances or regulations. (Id. at 12.) 
Judicial deference in this regard is "fundamentally situational." (Id. [italics in original].)  

The two broad categories of circumstances that warrant judicial deference are (1) where the 
agency has "expertise and technical knowledge" and the "legal text to be interpreted is . . . entwined 
with issues of fact, policy and discretion"; and (2) factors showing the agency's decision is likely to be 
correct based on "indications of careful consideration by senior agency officials," that the agency has 
been consistent in its interpretation, especially over the long term, and where the agency's 
interpretation was contemporaneous with the enactment of the statute in issue. (Id. at 12-13.) In 
Berkeley Hills, the Court gave the City of Berkeley's interpretation of its ordinance "substantial 
deference" because it was intertwined with "issues of 'fact, policy, and discretion' regarding zoning 
requirements and impacts to neighborhoods and the local community" and because Berkeley is 
"familiar with the rationale for the ordinance, is responsible for its implementation, and has special 
knowledge about the 'practical implications' of possible interpretations." (Berkeley Hills, supra, 31 
Cal.App.5th at 896.) As the Court explained in Berkeley Hills in according "substantial deference" to 
the City of Berkeley's interpretation of its ordinance there, such deference is appropriate where the 
city is "familiar with the rationale for the ordinance, is responsible for its implementation, and has 
special knowledge about the 'practical implications' of possible interpretations." (Berkeley Hills, supra, 
31 Cal.App.5th at 896.) 

F. Review of FEIR and Findings under CEQA 

Different standards of review apply to the County's certification of the FEIR. The Court 
determines whether the Respondents abused their discretion under CEQA in certifying the FEIR either 
"by failing to proceed in the manner CEQA provides or by reaching factual conclusions unsupported 
by substantial evidence. ([Pub. Res. Code] § 21168.5.)" (Banning Ranch Conservancy v. City of 
Newport Beach (2017) 2 Cal.5th 918, 935 ("Banning Ranch") [internal quotation marks omitted, 
quoting Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 
Cal.4th 412, 435].) Whether the FEIR omits essential information is "a procedural question subject to 
de novo review." (Id.) (See also King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 
814, 837-838 ("King & Gardiner") [abuse of discretion by public agency's failure " 'to proceed in a 
manner required by CEQA is a procedural (i.e., legal) error.' "].) 

An agency fails to proceed in the manner required by CEQA when the agency fails to require 
the project applicant to provide information mandated by CEQA or the agency fails to include 
mandated information in its CEQA analysis. (Vineyard Area Citizens for Responsible Growth, Inc. v. City 
of Rancho Cordova (2007) 40 Cal.4th 412, 435 ("Vineyard").) The Respondents' factual determinations 
are generally reviewed under the substantial evidence standard, pursuant to which the Court "may 
not set aside an agency's approval of an EIR on the ground that an opposite conclusion would have 
been equally or more reasonable." (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 512 [internal 
quotation marks omitted, quoting Vineyard, supra, 40 Cal.4th at 435].) Whether the FEIR includes an 
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adequate discussion of the environmental or other impacts of a project "presents a mixed question of 
law and fact." (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 516.) "Thus, to the extent a mixed 
question requires a determination whether statutory criteria were satisfied, de novo review is 
appropriate; but to the extent factual questions predominate, a more deferential standard is 
warranted. [Citation omitted.]" (Id.)  

" 'Substantial evidence' is defined as 'enough relevant information and reasonable inferences 
from this information that a fair argument can be made to support a conclusion, even though other 
conclusions might also be reached.' (Cal. Code Regs. tit. 14, § 15384, subd. (a).) 'The agency is the 
finder of fact and we must indulge all reasonable inferences from the evidence that would support 
the agency's determinations and resolve all conflicts in the evidence in favor of the agency's decision.' 
[Citation omitted.]" (City of Hayward v. Trustees of California State University (2015) 242 Cal.App.4th 
833, 839-840 [quoting Save Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 
Cal.App.4th 99, 117].)  

IX. Issues Subject to Review and Analysis 

D. Issue 1: Project Is Inconsistent with General Plan, and Its Approval Violated Contra 
Costa County Code and Other Statutes 

In 1990, the County adopted a new General Plan which incorporates Measure C, an initiative 
approved by the voters in the November 1990 election, which was enacted as Chapter 82-1 of the 
Contra Costa County Code ("CCC Code"). Measure C, among other things, established a 65/35 land 
preservation standard. Under this standard, "[u]rban development in the county shall be limited to no 
more than thirty-five percent of the land in the county. At least sixty-five percent of all land in the 
county shall be preserved for agriculture, open space, wetlands, parks, and other nonurban uses." 
(CCC Code § 82-1.006.) In 2006, the County voters approved Measure L, which extended the duration 
of Measure C to 2026, adopted an urban limit line as generally reflected in the Contra Costa County 
Urban Limit Line Map approved by the voters by that initiative on November 7, 2006, and added a 
requirement for voter approval of any expansion of the ULL of more than 30 acres. (CCC Code §§ 82-
1.010, 82-1.018(b).)  

The CCC Code prohibits any change in the ULL that would violate the 65/35 standard. 
However, "as long as there is no violation of the 65/35 standard," the County Board of Supervisors 
may change the ULL after a public hearing if (a) at least four of the five members of the Board vote to 
approve the change, and (b) the Board makes at least one of the several alternative findings set forth 
in CCC Code section 82-1.018(a), supported by substantial evidence. (CCC Code § 82-1.018(a).) One of 
those findings, which was made by the County in this case and relied on to support the extension of 
the ULL to encompass the Tassajara Parks Development, is that "A majority of the cities that are party 
to a preservation agreement and the county have approved a change to the urban line limit affecting 
all or any portion of the land covered by the preservation agreement." (CCC Code § 82-1.018(a)(3); 
AR6802-03 [FEIR response to comments on the RDEIR, citing this provision as the basis for the County 
to make a finding approving the extension].) The provisions of CCC Code section 82-1.018(a) regarding 
the ULL and modifications to the ULL are incorporated into the Land Use Element of the General Plan 
essentially verbatim, particularly the provision in dispute here, section 82-1.018(a)(3). (AR29066.) If 
the proposed General Plan amendment would expand the ULL by more than 30 acres, the expansion 
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also requires voter approval, in addition to meeting the requirements of section 82-1.018(a). (CCC 
Code § 82-1.018(b) [making explicit that "Proposed expansions of thirty acres or less do not require 
voter approval."].)  

The County relied on its finding under CCC Code section 82-1.018(a) that the ULL could be 
extended based on the Tassajara Agreement. Petitioners contend the County's interpretation of CCC 
Code section 82-1.018(a) and the General Plan Land Use Element is erroneous and that no reasonable 
person could have made the findings supporting the County's approval of the Project as consistent 
with the General Plan and CCC Code. (Sierra Club Op. Brief pp. 6-17; Danville Op. Brief pp. 14-21 
[misdescription of Project urban development area and nonurban uses, though argued as CEQA 
violation.) Petitioners argue the County's actions in approving the Project were arbitrary, capricious, 
and contrary to law. (Sierra Club Op. Brief p. 17, ll. 3-7.) 

1. Standard of Review Applied 

Consistency with the County General Plan is not a CEQA issue. It is reviewed under ordinary 
mandamus under Code of Civil Procedure section 1085. (Stop Syar, supra, 63 Cal.App.5th at 460-461; 
Highway 68 [cited above].) "An action, program or project is consistent with the general plan if, 
considering all its aspects, it will further the objectives and policies of the general plan and not 
obstruct their attainment." (Highway 68, supra, 14 Cal.App.5th at 896.) Courts recognize that 
consistency does not mean " 'perfect conformity' " but rather compatibility with " 'the objectives, 
policies, general land uses and programs specified in the applicable plan.' [Citations, internal 
quotation marks omitted.]" (San Francisco Tomorrow v. City and County of San Francisco (2014) 229 
Cal.App.4th 496, 514 ("San Francisco Tomorrow"); Highway 68, supra, 14 Cal.App.4th at 896.)] 

Sierra Club argues that the County's interpretation of the ordinance is entitled to no 
deference because Measure C was an initiative enacted by a vote of the electors in the County. 
Rather, Sierra Club argues the intent of the voters governs. (Sierra Club Reply p. 7.) The cases cited by 
Sierra Club do not address an initiative drafted and presented to voters by the County itself as a land 
use statute intended to be incorporated into the General Plan, nor do they address the County's 
subsequent interpretation of its General Plan and the land use ordinance, which is generally subject 
to a deferential standard of judicial review. (San Francisco Tomorrow, supra, 229 Cal.App.4th at 514-
516 [concluding that deferential standard of review applied to City's interpretation of General Plan 
Priorities Policies enacted through a voter initiative and its determination a project was consistent 
with those policies, a decision relied on by Real Parties and not addressed in Sierra Club's Reply].)  

The County ordinances and similar General Plan Land Use Element provisions at issue here 
have been in effect for roughly 30 years, though the parties have not cited to evidence that the 
County has previously interpreted or applied CCC Code section 82-1.018 or the term "preservation 
agreement" in the same manner applied in this case since the ordinance was enacted, a factor to be 
considered in . There is no dispute that unlike the General Plan Priority Policies in San Francisco 
Tomorrow, it was the County itself which drafted the language of the ordinances enacted by Measure 
C and Measure L, though they were voted on by the electorate, a factor which further supports 
judicial deference to the County's interpretation. (San Francisco Tomorrow, supra, 229 Cal.App.4th at 
516, fn. 2 [rejecting the position that the County's interpretation of the General Plan Priority Policies 
was not entitled to deference based on the Yamaha Court's statement that deference is 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

96 

"fundamentally situational," explaining that "The situation here does not change based on the author 
of the relevant part of the general plan any more than changing membership in the agency that 
adopts a general plan would result in a changing standard of review." (Italics in original.)].)  

The grounds for judicial deference discussed in Berkeley Hills tend to apply here. Unless the 
County's interpretation of CCC Code section 82-1.018(a)(3) is clearly erroneous, the County's 
interpretation is entitled to be given weight as the County has both technical knowledge in its 
development of the 65/35 land preservation plan and the ULL provisions. The circumstances under 
which the ULL could be changed and expanded in connection with a preservation agreement are 
matters involving both expertise and technical knowledge of the County's General Plan and Land Use 
ordinances and policies, and determinations are clearly intertwined with issues of fact, policy and 
discretion and practical implications for the implementation of the General Plan and land use 
ordinances in the County. (Berkeley Hills, supra, 31 Cal.App.5th at 896; Yamaha, supra, 19 Cal.4th at 
12–13.) Further, even if the County's interpretation is not entitled to deference, for the reasons set 
forth, Petitioners have not demonstrated the County's interpretation of the unambiguous language of 
the ordinance is wrong. 

2. Tassajara Agreement Not A "Preservation Agreement" 

Sierra Club Parties contend the Tassajara Agreement is not actually a "preservation 
agreement" within the meaning of the General Plan Land Use Element and CCC Code section 82-
1.018(a)(3). They argue it is not a preservation agreement because (a) it does not preserve land that 
was under threat of development, which is the proper interpretation of the term "preservation 
agreement" used in the ordinance, and (b) its provisions are illusory as there are no binding and 
enforceable protections for the property subject to the agreement.  

The term "preservation agreement" is not defined in the CCC Code or the General Plan. While 
not defining the term, CCC Code section 82-1.024 also refers to the County's authority to enter into 
"preservation agreements" "designed to preserve certain land in the county for agricultural and open 
space, wetlands or parks." (CCC Code § 82-1.024.)  

In interpreting the General Plan and CCC Code ordinance, the Court looks first to the plan 
meaning of the language. The dictionary definition of "preservation" is generally the act of keeping 
something the same or intact or preventing something from being damaged. (See 
https://dictionary.cambridge.org/us/dictionary/english/preservation accessed 1/4/2023 ["the act of 
keeping something the same or of preventing it from being damaged"]; https://www.merriam-
webster.com/dictionary/preservation accessed 1/4/2023 ["the activity or process of keeping 
something valued alive, intact, or free from damage or decay"].) It is not clear that the term 
"preservation agreement" is ambiguous in light of these definitions of "preservation." Sierra Club 
Parties concede that the Court may only look to other evidence of the meaning of the statute if it is 
ambiguous. (Sierra Club Parties Reply p. 2, ll. 23-24, citing People v. Rizo (2000) 22 Cal.4th 681, 685.)  

Based on these definitions of "preservation," the fact that the Project site was already in 
some sense "preserved" based on its zoning for agricultural uses does not mean that an agreement 
ensuring the land is protected or not damaged permanently is not a "preservation" agreement. 
Nothing in the plain meaning of the term "preservation" indicates that the agreement must change 
the designation of the land or that an agreement which preserves most of a property while allowing 

https://dictionary.cambridge.org/us/dictionary/english/preservation
https://www.merriam-webster.com/dictionary/preservation%20accessed%201/4/2023
https://www.merriam-webster.com/dictionary/preservation%20accessed%201/4/2023
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some land to be developed cannot qualify as a preservation agreement. Indeed, the "65/35 Land 
Preservation Plan" specifically provides for urban development of up to 35% of County land as part of 
its "preservation" plan. 

In the absence of a definition, Petitioners cite other sources to determine the meaning of the 
term, including similar terms used in different statutory schemes, such as the Mills Act (historic 
property preservation agreement). They contend the Tassajara Agreement is not a "preservation 
agreement" because it converts a portion of the 771-acre agricultural property to urban use for a 
residential development and because the Project site was not land "under threat of development." 
(Sierra Club Parties Op. Brief p. 8, ll. 21-23.) 

The Sierra Club Parties and Real Parties both address certain portions of the legislative history 
of Measure C and cite the Briones Hills Agreement, which the Sierra Club Parties argue reflects the 
type of "preservation agreement" contemplated by Measure C. The May 14, 1990 memorandum cited 
by Sierra Club from the Internal Operations Committee of the County Board of Supervisors includes 
recommendations for drafting what ultimately became Measure C, the initiative approved by voters 
in the November 1990 election which included the initial voter-approved version of CCC Code section 
82-1.018(a). Paragraph 3 of the memorandum requests the staff of the Community Development 
Department " include in the concept of Urban Limit Lines criteria for changing the Lines." In the only 
reference to the concept of a preservation agreement, that paragraph of the memorandum also 
states the boundaries "could be further supported through 'preserve' agreements, MOU's among 
jurisdictions and LAFCO rules." (SAR263.) As Real Parties point out, the memorandum the Sierra Club 
Parties cite reflects a general outline of provisions that led to the final language of Measure C placed 
on the ballot for voter approval months later, not final terms or definitive verbiage for the ordinance.  

The May 14, 1990 memorandum also indicates that the Board had received an attached letter 
from a Board member (Torlakson) to Brentwood Mayor Palmer dated April 4, 1990 in which that 
supervisor indicates "a Briones Hills type preserve" agreement was "appealing" to him by which a " ' 
Non-Urban Preserve' could be established by agreement and binding unless a popular vote in the 
involved jurisdictions passes favoring change." (SAR 263, 268, cited at Sierra Club Op. Brief p. 9, ll. 7-
10.) The parties also cite to the Board resolution approving the Briones Hills Agreement, which the 
County points out was a "voluntary 'compact' " among the County and cities reflected in a joint 
resolution, and not actually an agreement subject to any enforcement mechanism. (SAR18-19; County 
Jdr. p. 6, l. 28 – p. 7, l. 1 and AR 29124 [County General Plan, Land Use Element p. 3-70].) The joint 
resolution states that the land subject to the Briones Hills Agreement was "generally designated as 
Open Space, Agricultural Lands, Parks and Recreation, Watershed or other compatible open space 
categories on the adopted County and city open space plans." (SAR 18.) The resolution states that the 
Board and "affected cities" "declare that the lands described below are worthy of retention in 
agricultural and other open space uses." (SAR 18 [emphasis added].) The resolution then adopts an 
agreement by the County and cities "to a policy of non-annexation to urban service districts and 
cities" for the land described. (SAR 18.)  

Petitioners ask the Court to conclude that only an agreement that models the terms of the 
Briones Hills Agreement is a "preservation agreement." The Briones Hills Agreement did not address 
development of any land subject to the Briones Hills Agreement. While Sierra Club Parties contend 
the land subject to the Briones Hills Agreement (SAR18-19) was threatened with development, the 
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land was zoned for agricultural and other similar uses at the time of the agreement, and the 
resolution expressly states the purpose of the agreement as being the "retention" of the land for 
agricultural and other open space uses, similar to the land subject to the Tassajara Agreement. (SAR 
18.)  

The Court cannot infer from this background information that an agreement that will allow 
any development of some agricultural land while concurrently preserving other agricultural land 
permanently or an agreement to permanently preserve land that is currently zoned for agriculture (as 
the Briones Hills property was) by dedication to the regional parks district cannot qualify as a 
"preservation agreement." Further, the Board resolution approving the amendment to the General 
Plan and the Tassajara Agreement includes an express finding by the Board that "The Tassajara Valley 
has been the subject of intense development pressure for decades, in part because the ULL presently 
ends at Tassajara Hills Elementary School with privately-owned land immediately adjacent to and 
outside the ULL." (AR 37 (emphasis added).)  

The Briones Hills Agreement was made before the County created the 65/35 land use ratio, 
the ULL limiting the location of urban development, and the ordinance allowing for extension of the 
ULL under the criteria of section 82-1.018(a). The language of section 82-1.018(a)(3) supports a 
contrary conclusion to Petitioners' position. Section 82-1.018(a)(3) by its terms contemplates a 
change in the ULL "affecting all or any portion of the land covered by a preservation agreement," a 
change to extend the ULL by up to 30 acres to allow urban development on land outside the existing 
ULL by expansion of the ULL where the land is covered by a preservation agreement.  

Petitioners argue the Tassajara Agreement, unlike the Briones Hills Agreement, has no 
binding commitments or a provision for a party to take legal action to enforce it, and that the 
agreement does not require "any party to do anything." (Sierra Op. p.10, ll. 12-14.) The Tassajara 
Agreement, among other things, includes an agreement by EBRPD that, upon certification of the FEIR 
and approval of the Project by the County, EBRPD "will accept fee title to the Dedication Area." 
(AR10398 [Tassajara Agreement para. 4].) The City of San Ramon agrees not to annex any of the land 
in either the "Preservation and Enhancement Area" (approximately 17,000 acres of agricultural land 
in the Tassajara Valley) or in the Dedication Area (the approximate 727 acres preserved under the 
agreement). (AR10398 [Tassajara Agreement para. 4]; County RJN Exh. 3 [final agreement].) It 
authorizes the County to determine that the Tassajara Agreement meets the requirements of section 
82-1.018(a)(3) on the condition that the County certifies the FEIR for the Residential Development in 
which the Project must permanently preserve the Dedication Area and provide a $4 million 
irrevocable contribution to the County's agricultural enhancement fund. (AR10401 [Tassajara 
Agreement para. 11, and County RJN Exh. 3 [final agreement].) It obligates the County to maintain the 
agricultural contribution separate from other County monies and includes provisions addressing the 
use of the agricultural enhancement fund. (AR10401 [Tassajara Agreement paras. 12-14]; County RJN 
Exh. 3 [final agreement].) Petitioners do not address these provisions and why these contractual 
provisions do not impose enforceable obligations under the Tassajara Agreement that are equally or 
more enforceable than the compact under the joint resolution constituting the Briones Hills 
Agreement. 

3. Tassajara Agreement Not Signed by "Majority of Cities" Under CCC Code Section 
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82-1.018(a)(3) 

Sierra Club argues that the Tassajara Agreement also does not meet the criteria of CCC Code 
section 82-1.018(a)(3) because the "majority of cities" did not sign it. The only city that approved the 
change in the ULL is the City of San Ramon, which is the only city that is party to the agreement. The 
ordinance requires "a majority of cities that are party to the preservation agreement" to approve the 
change in the ULL affecting land subject to the preservation agreement.  

Real Parties point out that the land covering the Project Site abuts only the City of San 
Ramon. (AR 31612, 31616-31617.) The Project Site does not abut the Town of Danville or its sphere of 
influence. (AR 31612, 31616-31617.) The Project Site in this regard is unlike the preservation area 
subject to the Briones Hills Agreement, in that the cities which agreed to the compact by the joint 
resolution had spheres of influence that extended into the Briones Hills property being preserved. 
(SAR 18.)  

Sierra Club asks the Court in effect to insert additional language into the ordinance which 
does not appear in the text, in part based on a statement in the May 14, 1990 memorandum that "the 
adoption of Urban Limit Lines and the approval of any changes in such Lines should require both the 
approval of the County Board of Supervisors and a majority of the city councils of the cities in the 
affected subregion." (SAR 263 [emphasis added].) The ordinance does not specify that a majority of 
cities in the affected subregion or adjacent to or near the land to be preserved must approve the 
change. It does not establish criteria for the cities that must be part of a preservation agreement. It 
provides only that "a majority of cities that are party to the preservation agreement" must approve 
the change in the ULL affecting "all or any portion of the land covered by the preservation 
agreement." (CCC Code § 82-1.018(a)(3) (emphasis added).)  

Other than requiring a "majority of cities that are party to the preservation agreement"  
approve the change to the ULL, the statute sets forth no other requirements or standards regarding 
the number or location of cities that must approve the change in the ULL or enter into the 
preservation agreement. Sierra Club in effect asks the Court to find that the phrase a "majority of 
cities" means that the ordinance mandates that at least two or more cities must be made a party to 
the preservation agreement and the majority of them must approve the change in the ULL, rather 
than simply that if there is more than one city that is a party to the agreement, the majority must 
approve a change in the ULL. The language of section 82-1.018(a)(3) does not clearly negate the 
possibility of a single city being a party to the preservation agreement and approving the change in 
the ULL, in which case the approval by the single city would mean there was unanimous approval by 
the only city that is "party" to the preservation agreement. (See also CCC Code § 82-1.024 allowing 
County to enter into preservation agreements with cities.) Further, since there was a statement in the 
May 14, 1990 memorandum cited by Sierra Club Parties referring to "a majority of the city councils of 
the cities in the affected subregion," the fact that language was not included in the final version of the 
ordinance language but rather was limited to a "majority of cities that are party to the preservation 
agreement" can be interpreted as an intent by the Board drafting the Measure to not adopt a 
requirement that depends on a certain group of cities or a delineation of a "subregion" that has to be 
party to the preservation agreement.  

As the California Supreme Court has explained with respect to voter initiatives generally, such 
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initiatives are subject to the ordinary rules of statutory construction which rely on the plain meaning 
of the language of the statute. (People v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 571.) The 
Court "may not add to the statute or rewrite it to conform to some assumed intent not apparent from 
that language." (Id. [also stating, "If the language is ambiguous, courts may consider ballot summaries 
and arguments in determining the voters’ intent and understanding of a ballot measure. [Citation 
omitted.]"].)   

The Court cannot rewrite the language of the ordinance to add assumed language and criteria 
to specify that multiple cities must be made parties to the preservation agreement, or that the 
majority of all cities in the "affected subregion" (Sierra Club Op. Brief p. 11, l. 24 – p. 12, l. 1 citing SAR 
263) must be parties to the preservation agreement and approve the change in the ULL, or that a 
majority of cities "with authority to 'change the urban limit line' " affecting the land covered by the 
preservation agreement (Sierra Club Reply p. 10, ll. 19-20) must be parties to the preservation 
agreement and approve the change in the ULL. The ordinance as drafted by the County and approved 
by the voters does not impose such terms or standards. (See also Brome Decl. ISO Pets. RJN Exh. B p. 
61 [language for ballot initiative drafted by County staff and approved by County].)  

4. The Tassajara Agreement Does Not Meet the Requirements for Approval Under 
CCC Code Section 82-1.018(a)(3) Because the Change to the ULL Does Not 
"Affect[] All or Any Portion of the Land Covered by the Preservation Agreement" 

Petitioners argue that the conditions for approval of the 30-acre expansion of the ULL under 
CCC Code section 82-1.018(a)(3) are not met because the acreage that is subject to the change to the 
ULL does not affect any portion of the land covered by the Tassajara Agreement, the preservation 
agreement the County relies on to meet these approval standards. Sierra Club Parties expand on this 
argument in their Reply. 

Sierra Club Parties argue the land subject to the expansion of the ULL is both outside the 
current ULL and outside the land covered by the Tassajara Agreement. They point to the Dedication 
Area and Agricultural Preservation and Enhancement Area as the land "covered by" or subject to 
preservation under the Tassajara Agreement, all of which is outside the ULL. Because the Tassajara 
Agreement does not address any change to the ULL "affecting . . . any portion of the land covered by 
the preservation agreement," they argue the provisions of CCC Code section 82-10.018(a)(3) are not 
met. (Sierra Club Reply pp. 5-7.)  

The Project involving the Residential Development Area and extension of the ULL is generally 
referred to in paragraphs 4 and 11 of the Tassajara Agreement, but the 44 acres outside the 
Dedication Area, as defined in the Tassajara Agreement, is not "covered by" or the "subject of" or 
"subject to" the Tassajara Agreement. Petitioners point to the FEIR which states that the Tassajara 
Agreement is not part of the Project and is independent from the Project. (AR 6802-6804 [FEIR 
stating, "[T]he Board of Supervisors may approve the [Tassajara Agreement] separate and apart from 
the Project. Thus, the [Tassajara Agreement] is not part of the Tassajara Parks Project and may exist 
separate and apart from, and irrespective of, the Project."].) The FEIR states that if the Board 
approves the Tassajara Agreement and "also elects to change the ULL and approve the Project, then 
the Project applicant would be required to convey the 727-acre Dedication Area and make an 
irrevocable payment of $4 million to an agricultural enhancement and preservation fund." (AR 6803.)  
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The conditions of CCC Code section 82-1.018(a)(3) require the change in the ULL to "affect" all 
or a portion of the land subject to the preservation agreement. In this case, the change in the ULL will 
"affect" all or a portion of the land subject to the Tassajara Agreement because the change in the ULL, 
along with approval of the Project, will result in the preservation and dedication of the Dedication 
Area "covered by" the Tassajara Agreement. The ordinance only requires that the change in the ULL 
"affect " the property subject to the preservation agreement, not that the property subject to the 
adjustment of the ULL be covered by the preservation agreement. Petitioners have not demonstrated 
that "no reasonable person" would interpret this provision of the ordinance in the manner the County 
did by concluding the change in the ULL affects property covered by the preservation agreement. 

5. Expansion of ULL Violates General Plan Land Use Element and Growth 
Management Program and Encourages "Urban Sprawl" in Violation of the General 
Plan 

Petitioners do not contend that the County violated the General Plan 65/35 Land Preservation 
Standard of the General Plan and CCC Code by approving the Project and extending the ULL; they do 
not challenge the County's finding to the contrary and the evidence that supports it. (AR 83; AR 524, 
3729.) Petitioners argue that under the General Plan, "a General Plan Amendment to change the land 
use designation from non-urban to urban may be considered" for a property located within the ULL 
during the term of the General Plan, but "no such application would be considered for property 
located outside the ULL." (AR 29066 [General Plan Land Use Element at p. 3-12]; Sierra Club Parties 
Op. Brief p. 15, ll. 5-20.) Yet, on the very same page in the next section, the General Plan addresses 
"Changes to the Urban Line Limit" which prohibits (a) change to the ULL that would violate the 65/35 
Land Preservation Standard, and (b) change to the ULL "except in the manner specified herein." (AR 
29066 [General Plan at p. 3-12] (emphasis added).) The manner specified is the same manner 
specified in CCC Code section 82-1.018(a).  

To support their position, in addition to the provisions of the Land Use Element, Petitioners 
cite the Growth Management Program, Chapter 4 of the General Plan enacted in 2004 as part of 
Measure J, with an updated Growth Management Element approved by voters as part of Measure L in 
November 2006 in which the ULL was also adopted. (AR7923-7924; AR 7904-7919 [General Plan 
Growth Management Program].) Among other things, in the context of the "Performance Standards 
and Infrastructure Constraints Analysis section of the Growth Management Program, Sierra Club 
Parties point to a statement that, "To ensure high density 'leapfrog' growth does not occur, as a 
matter of policy, this growth management program mandates that new urban and central business 
district levels of development shall not be approved unless the development is within the ULL and 
near existing or committed urban or central business district levels of development." (AR 7917, cited 
at Sierra Club Op. Brief p. 16, ll. 10-14.) The Growth Management Element "works closely in 
conjunction with the Land Use Element to ensure that development proceeds in a manner which will 
not negatively affect facility and traffic service standards for existing land uses. . . . The Urban Limit 
Line (ULL) and the 65/35 Land Preservation Standard also work together with the Growth 
Management Program to ensure that growth occurs in a responsible manner and strikes appropriate 
balances between many competing values and interests." (AR 7905.) Petitioners argue that the 
approval of the Project also violates the General Plan's policy against developments that will result in 
or contribute to "urban sprawl." (Sierra Club Op. Brief p. 16, lines 15-17.) Petitioners do not cite or 
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argue in their arguments regarding the non-CEQA legal ramifications of the Project briefed by Sierra 
Club Parties (Danville Op. Brief p. 20, ll. 14-15) any General Plan Growth Management provisions 
limiting growth based on availability of water for the development. (Sierra Club Op. Brief pp. 15-17 
[arguing General Plan Growth Management violated without reference to provisions requiring water 
supply to the development]; Danville Op. Brief pp. 21-23 [arguing CEQA ramifications of EBMUD 
position it will not supply water to the Project without reference to the General Plan Growth 
Management provisions].) 

The General Plan by its explicit provisions did not make the ULL fixed and immutable during 
the term of the General Plan. It made express provision for the ULL to be modified either based on a 
vote of the Board if the change affected 30 acres or less or by a vote of the electorate if more than 30 
acres was involved. The findings by the County that the change in the ULL is consistent with the 
General Plan, including its Land Use Element, reflect the competing policies the County must balance 
in its land use decisions, such as preserving the 65/35 land use ratio and in this case permanently 
preserving the Dedication Area through a preservation agreement while allowing a "minor" 
adjustment of the ULL of 30 acres or less for urban development of high density, single family 
housing. (AR 29066 [General Plan p. 3-12 "Changes to Urban Limit Line" subparts (a)-(g)]; CCC Code § 
82-1.018(a)(1)-(7).) The discussion of Measure J cited by Sierra Club Parties incorporates Attachment 
A – "Principles of Agreement for Establishing the Urban Limit Line" which refers to making "minor" 
adjustments to the ULL of less than 30 acres if the Mutually Agreed-Upon Countywide ULL (MAC-ULL) 
is adopted, as it was when Measure L passed in November 2006. (AR7953 [para. 6 [the MAC-ULL "will 
include . . . provisions for minor (less than 30 acres) nonconsecutive adjustments"].) 

The Sierra Club Parties' position regarding the inconsistency with the General Plan, and in 
particular the Land Use and Growth Management Elements, is essentially that the General Plan 
forbids any urban development outside the ULL adopted by voters in 2006 through Measure L. But 
while the policies highlighted by the Sierra Club in the Land Use and Growth Management Elements 
generally require urban development to be within the ULL, the General Plan also makes provision for 
the ULL to be adjusted and changed during the General Plan term. If the ULL is changed, urban 
development within the adjusted ULL would be consistent with the Land Use and Growth 
Management Elements because the urban development would be within the (adjusted) ULL. Further, 
CCC Code section 82-1.012 recognizes the possibility of development on land outside the ULL and a 
change in its land use designation. (CCC Code § 82-1.012 ["[T]he county shall manage growth by 
allowing new development only when infrastructure and service standards are met for traffic levels of 
service, water, sanitary sewer, fire protection, public protection, parks and recreation, flood control 
and drainage and other such services. Land located outside the urban limit line may be considered for 
changes in designated land uses, subject to county growth management policies and any other 
applicable requirements." (Emphasis added.)].)  

Adopting the Petitioners' position would mean either that (a) the ULL is fixed and immutable 
during the General Plan period, or (b) the ULL could be changed and extended to add property 
outside the ULL (and therefore by definition land not designated for urban uses) into the ULL, but the 
added land could not be redesignated to urban uses. Authorizing the County to change the ULL to 
include land outside the ULL without allowing the County to redesignate the use of that land to urban 
uses would defeat the apparent purpose of the provisions authorizing the ULL extension, including 
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allowing for the expansion to meet housing and other needs specifically recognized as grounds for 
changing the ULL. (See, e.g., 29066 [General Plan p. 3-12 "Changes to Urban Limit Line" subparts (a), 
(b)]; CCC Code § 82-1.018(a)(1), (2).) The position is also inconsistent with CCC Code section 82-1.012 
which recognizes redesignation of land uses outside the ULL is allowed subject to the conditions set 
forth. Allowing changes to the ULL as the Land Use Element of the General Plan and the CCC Code 
permit would serve no purpose if the newly incorporated land in the ULL could not be used for urban 
uses and could only retain its prior designation if it otherwise is found to be suitable for urban 
development in connection with a specific project approval. The position implicitly advocated by the 
Petitioners that the ULL cannot be amended during the term of the General Plan or that land outside 
the ULL established in 2006 cannot be redesignated for urban use or development if the ULL is 
modified is directly contrary to the General Plan and CCC Code. (AR 29066 [General Plan Land Use 
Element p. 3-12]; CCC Code § 82-1.018(a) and (b).) 

Since the General Plan contemplated additions or expansions of the ULL within the provisions 
of the General Plan "Changes to the Urban Line Limit" and CCC Code section 82-1.018, the approval of 
the change in land use designation as part of the Project is not inconsistent with the General Plan so 
long as the requirements of section 82-1.018(a) have been met. Petitioners have not shown that "no 
reasonable person" could conclude the change in the ULL approved by the County was consistent 
with the General Plan on the grounds discussed in this section, subject to the discussion in Section 
III.A.6 below regarding the County's "nonurban uses" designation of property to be developed outside 
the extended ULL related to the Residential Development. Nor has Sierra Club demonstrated the 
Board's findings of consistency with the General Plan with respect to the issues addressed in this 
section are arbitrary, capricious, or contrary to law. As a result, the County's vesting of a tentative 
subdivision map also is not a violation of the Subdivision Map Act and specifically Government Code 
section 66473.5 which requires disapproval of the tentative subdivision map for a project that is 
inconsistent with the County General Plan.  

6. Approval of ULL Amendment Required Voter Approval Under CCC Code Section 
82-1.018 Because the "Urban" Development Exceeds 30 Acres 

The ULL cannot be extended more than 30 acres without obtaining voter approval, in addition 
to meeting the requirements of a 4/5 vote of the County Board of Supervisors and the Board making 
at least one of the seven required findings to support the extension under CCC Code section 82-
1.,018(a). (CCC Code § 82.1.018(b) [enacted in Measure L in 2006].) Petitioners contend the County 
violated CCC Code section 82-1.018 when it approved the extension of the ULL without obtaining 
voter approval. Their claim hinges on whether the County properly designated the detention basin 
and grading on the land outside the extended, 30-acre ULL as "nonurban uses" that can exist outside 
the ULL, as well as the change in the final Project which placed the sewer pump station within the 30-
acre Residential Development Area, on which the Court has asked for supplemental briefing.  

Petitioners argue that the detention basin, drainage facilities, and grading are urban uses that 
are part of the urban development for the Tassajara Parks Development, that they will exist "solely" 
to support that urban development, and that they involve urban uses that are only proper within the 
ULL. Therefore, the Tassajara Parks Development "really" consists of more than 40 acres of urban 
development for which the ULL had to be extended, an amount of acreage that exceeds the acreage 
subject to the ULL expansion which the County Board alone can approve without a vote of the 
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electorate under CCC Code section 82-1.018(a) and (b). (Sierra Club Op. Brief pp. 12-14.) Danville 
similarly disputes the County's determination that the acreage that it not part of the 727 acres of 
Dedication Area and not strictly the Residential Development are slated for "nonurban uses" 
allowable outside the ULL. (Danville Op. Brief p. 15, ll. 4-6.) Danville contends the County's 
interpretation of nonurban uses is wrong and unreasonable. (Danville Op. Brief p. 15, ll. 7-8.) 

This issue also concerns the County's interpretation of its land use ordinances, and specifically 
the term "nonurban uses" versus an "urban" development or "urban use" as applied to the Project to 
which the Court accords deferential review. CCC Code section 82-1.010 prohibits "the county from 
designating any land located outside the urban line limit for an urban land use." (CCC Code § 82-
1.010.) The CCC Code includes factors to be considered in determining whether land should be 
located outside the ULL (and therefore not for urban uses), including land that meets certain criteria 
for soil conservation, open space, parks and recreation, wetlands, land with a more than 26% slope 
and "other areas not appropriate for urban growth," for, among other reasons, geological conditions 
or inadequate water availability, "lack of appropriate infrastructure," or "distance from existing 
development." (CCC Code § 82-1.010.)  

Unlike the term preservation agreement, "nonurban uses" is defined in chapter 82 of the CCC 
Code. CCC Code section 82-1.032(b) states, "As used in this chapter, the term 'nonurban uses' shall 
mean rural residential and agricultural structures allowed by applicable zoning and facilities for public 
purposes, whether privately or publicly funded or operated, which are necessary or desirable for 
public health, safety or welfare or by state or federal law." In addition, the General Plan addresses the 
meaning of "urban" for purposes of the Land Use Element and in contrast to its meaning in the 
Growth Management Element of the General Plan: "In the following [Land Use Element] goals, 
policies, and implementation measures, note that when the word 'urban' is employed (as in the 
phrases 'urban development' and 'urban uses'), the broad definition of the word is intended. This 
broad definition is the definition in Measure C – 1990 used to distinguish between the maximum of 
35 percent of the county land that can be used for urban development and the 65 percent minimum 
of land in the county that must be preserved for agriculture, open space, wetlands, parks, and other 
non-urban purposes. [¶] This broad definition of 'urban' is in contrast to the more restrictive use of 
'urban' in the Grown Management Program, which is included in Chapter 4." (AR29094.) In contrast, 
the Growth Management Program includes the following definition: "Urban. Urban areas are defined 
as generally those parts of the County that are designated in the General Plan primarily for multiple 
family housing, with smaller areas designated for high density single family homes; low to moderate 
density commercial/industrial uses; and many other accompanying uses." (AR7919.)  

The Residential Development Area itself clearly fits within the narrower definition of "urban" 
used in the Growth Management Program, which specifically includes "smaller areas designated for 
high-density single-family" residential development. The question is whether the approximate 11-
acres (or more) designated for necessary grading, drainage facilities, and the stormwater detention 
basin that are necessary to support the Residential Development also constitute an "urban use" 
within the meaning of the "broad" definition of urban utilized in the Land Use Element of the General 
Plan, or whether the County properly designated that land use as "nonurban uses" not within the ULL, 
as consistent with the definition of "nonurban" in CCC Code section 82-1.032(b).  

Petitioners acknowledge the determination is a factual finding made by the County that is 
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subject to the "substantial evidence" standard of review. (Sierra Club Op. Brief p. 13, ll. 6-10.) (See 
also California Native Plant Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 638 [" 'Once 
a general plan is in place, it is the province of elected [agency] officials to examine the specifics of a 
proposed project to determine whether it would be "in harmony" with the policies stated in the plan. 
[Citation.] It is, emphatically, not the role of the courts to micromanage these development 
decisions.' [Citation.] Thus, as long as the [local agency] reasonably could have made a determination 
of consistency, [its] decision must be upheld, regardless of whether we would have made that 
determination in the first instance."]; Pfeiffer v. City of Sunnyvale City Council (2011) 200 Cal.App.4th 
1552, 1563 ["[T]he party challenging a [local agency]'s determination of general plan consistency has 
the burden to show why, based on all of the evidence in the record, the determination was 
unreasonable. [Citation.]"].)  

Sierra Club Parties argue the grading, drainage facilities, and stormwater detention basin 
infrastructure should be designated by the same land use as the development that infrastructure 
supports because it is part of that development project. There is some superficial appeal to the 
position that land developed with infrastructure essential to support an urban development is also 
urban, but Sierra Club Parties cite no authority that compels a land use designation to be applied 
based on the land uses of a related property development because the property supports that 
development, rather than based on the specific land uses to which the property itself is being put.  

In Friends of Mammoth v. Town of Mammoth Lakes Redevelopment Agency (2000) 82 
Cal.App.4th 511, superseded in part by statute on other grounds, in the context of redevelopment of 
blighted areas under Health & Safety Code section 33320.1, the Court addressed the meaning of 
"urban" land use. The Court stated, "The term 'urban' is 'not fixed, objective, or easily ascertainable.' 
[Citation omitted.] At a minimum, however, the mere fact that property is not vacant or is developed 
in accordance with its zoning does not by itself render the property developed for urban uses. Lands 
that are not vacant may be developed for uses that are not urban uses. [Citation omitted.]" (Id. at 541 
[quoting County of Riverside v. City of Murrieta (1998) 65 Cal. App. 4th 616, 623, 62, in which the 
Court declined "to render a judicial definition of urban"].) The Court in Friends of Mammoth 
concluded that property developed as a golf course was not an "urban use" simply because it was a 
golf course, where the course was in the mountains and developed with natural watercourses and 
natural and preserved forest. (Id. at 544-545.)  

While the Sierra Club points generally to the fact the grading, drainage, and detention basin 
are related to, and adjacent to, the Residential Development Area, Danville cites more specific 
descriptions of the Project and the relationship of the grading and other infrastructure to the 
Residential Development. (AR 3379-80 [RDEIR, Table 2-2 fn. 2 regarding 9 acres of grading outside the 
ULL designated as "nonurban uses," stating "Grading consists of the necessary grading operations 
required to design the proposed street layout and set the proposed pad elevations including 
conforming to the existing topography beyond the proposed lots. However, grading as listed (roughly 
9.0 acres) does not include any grading within the 30 acre Residential Development Area." and Table 
2-2 fn. 3 regarding additional 10.3 acres also outside the ULL designated as nonurban uses, stating 
"Landslide grading area is in addition to the site grading operations and incorporates recommended 
measures into the Project design to address geotechnical issues as recommended by the geotechnical 
engineer"].) (See also AR 3400, AR 3402, AR 3666, AR 7732, AR 7734, AR 7736, AR 7738 [maps 
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showing grading and improvements adjacent to Residential Development, but outside the ULL].) The 
RDEIR explains, "a concrete v-ditch would be located at the toe of the northern-most graded slopes, 
along the rear yards of the outermost residential lots to collect stormwater from the surrounding 
hillsides. The v-ditch would direct stormwater and any erosion to the on-site detention basin." (AR 
3662 [RDEIR p. 3.6-15 (emphasis added)].) The 2.95-acre detention basin though characterized as "on-
site" in this passage is apparently located outside the extended ULL. (AR 3379 Table 2-2 and maps 
cited above at AR 3400, 3402, 3666, 7732, 7734, 7736, 7738.)  

Danville also addresses the definition of "nonurban uses" in the CCC Code. Under CCC Code 
section 82-1.032(b), nonurban uses include (a) "rural residential . . . structures allowed by applicable 
zoning"; (b) "agricultural structures allowed by applicable zoning"; and (c) "facilities for public 
purposes, whether privately or publicly funded or operated, which are necessary or desirable for the 
public health, safety or welfare or [required] by state or federal law." (CCC Code § 82-1.032(b); 
AR29058-29059 [ General Plan "General Inventory of Land Uses by Subarea"].) Though Danville's brief 
amply demonstrates why the first two categories of nonurban uses do not apply to the grading, 
drainage facilities, and stormwater detention basin, a point not disputed by Real Parties, it is the third 
category – facilities for public purposes . . . necessary or desirable for public health, safety or welfare" 
or required by state or federal law that Real Parties contend aptly describe these facilities.  

Real Parties point to the provisions of the County General Plan and Measure C's reliance on 
the General Plan's definitions, policies, and designations of land uses. (See Real Parties' Resp. to 
Danville p. 20, fn. 12, and Pet. RJN and Brome Decl. Exhs. at pp. 33, 49,  63, and 409 [County Staff 
Report prepared with Measure C stating the measure "does not propose to amend or change the 
existing definition of urban and non-urban land uses in the General Plan as incorporated into the Land 
Use Element"].) Nonurban use designations in the General Plan include Agricultural, Public/Semi-
Public, Landfill, Watershed, Open Space, Parks and Recreation, and Water uses, and the General Plan 
includes a similar definition of nonurban uses as that set forth in CCC Code section 82-1.032(b). (AR 
29058-29059, AR 29087-29088, AR 29092-29094.) Under the General Plan, "[t]hese land use 
designations generally comprise non-urban uses under the 65/35 Land Preservation Standard." 
(AR29087 (emphasis added).) These non-urban uses include, among other things, "major flood 
control rights of way," "properties owned by public governmental agencies" such as libraries, fire 
stations, and schools, and within the open space land use, areas within planned unit developments or 
" 'safety zones' around identified geologic hazards." (AR 29087-88, AR 29092.) Public and Semi-Public 
uses also include privately owned "utility corridors" such as PG&E lines and pipelines. Nonurban uses 
under the General Plan and the definition in CCC Code section 82-1.032(b) encompass various types 
of infrastructure that may support a residential or urban development, indicating the land use for 
infrastructure does not necessarily assume the character of the development or other land uses it 
supports.  

Like Sierra Club Parties' argument, Danville's conclusion that the grading, drainage facilities, 
and stormwater detention basin are "urban uses" not allowed outside the ULL is founded on the 
premise that land outside the residential development used for infrastructure which supports or is 
necessary to the related urban development must necessarily be designated with the same "urban" 
land use as the underlying development. Danville cites no authority which compels or supports that 
conclusion. Nor has the Court located authority to support that proposition. If Sierra Club Parties or 
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Danville have such authority, they are invited to present it at oral argument.  

Neither Sierra Club Parties or Danville cite any historical interpretation or application of land 
use designations by the County in that manner, or the County's prior designation of similar offsite 
infrastructure supporting a residential, urban development as an "urban" land use rather than 
"nonurban." The Court, however, notes that the July 12, 2005 "Report on Ballot Measure for 
Extension of Urban Line Limit" directed to the Board (Brome Decl. ISO Pets. RJN Exh. D, pp. 269-284) 
addresses proposed changes in the ULL in the proposed Measure L ballot initiative, including locating 
"the 38 acres of the Pine Creek Detention Basin parcels owned by Contra Costa Water Conservation 
and Flood Control District in the North Gate area on the outside of the Urban Limit Line," indicating 
that the County has previously considered a detention basin a "nonurban use" properly located 
outside the ULL. (Brome Decl. Exh. D p. 272.)  

To set aside the County's determination regarding the land use designation of the acreage 
outside the Residential Development Area and the approval of the extension of the ULL by the Board 
without seeking voter approval, Petitioners have the burden of demonstrating that "no reasonable 
person" would have construed the meaning of "nonurban uses" to apply to the grading, drainage 
facilities, and stormwater retention basin located outside the footprint of the Residential 
Development Area based on the use and meaning of those terms in the General Plan and CCC Code. 
Petitioners have not met that burden, subject to the Court's request for additional briefing as set 
forth herein.  

Notably, the sewer pump station appears to have been located outside the 30-acre 
Residential Development Area according to earlier Project descriptions, with the HOA for the 
Residential Development to have ownership and maintenance responsibility for that site, a fact 
potentially significant in evaluating the "urban use" determination by the County. (AR 3378 [RDEIR p. 
2-23 and fn. 2}.) The Project was apparently changed at some point to have the sewer pump station 
moved within the 30-acre Residential Development Area and therefore within the extended ULL. (AR 
47, cited at Real Parties' Resp. Brief to Danville p. 22, fn. 14; see also AR 7672 [FEIR stating "County 
corrected Exhibit 2-6 to reflect that the sewer pumping station, Parcel D, and Parcel K, would be 
within the Urban Limit Line"].)  

Further, the County Staff Recommendation includes in the Project description of the 
Northern Site a reference to “Other (e.g. detention basin): 7 acres,” but it is not clear to the Court 
who will have ownership of the detention basin and where in the FEIR such ownership and related 
issues are addressed. (AR 40-42 and in particular AR 42.) The “annexation” of acreage by GHAD does 
not appear to address title to the off-site infrastructure and the land on which it will be developed. 
(AR 41 [Staff Project Recommendation]; AR 3664 [RDEIR].) The transfers of title for the Project 
summarized in the Staff Report do not seem to address these 7 acres (AR 40-42), nor does the 
approved Development Agreement (AR 10-11), though the parties may be able to direct the Court to 
the record where ownership of this acreage is explained and its implications on the 30-acre limit for 
expansion of the ULL.  

The Court has requested supplemental briefing on these points before reaching a final 
determination on the urban versus nonurban development designations. 

E. Issue 2: CEQA Violations Based on Lack of Water Supply to the Project from EBMUD or 
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Any Other Source 

Petitioners challenge the County's certification of the FEIR based on the lack of a reliable 
water service to the Residential Development Area from the only source of water identified in the 
FEIR, EBMUD.  

9. CEQA Requirements for Water Supply Information in an EIR 

The EIR is fundamentally an informational document; its purpose is to allow informed 
decision-making by the public agency, and informed participation in the decision-making process by 
the public. (King &Gardiner, supra, 45 Cal.App.5th at 848; California Oak Foundation v. City of Santa 
Clarita (2005) 133 Cal.App.4th 1219, 1225-26.) Vineyard addressed the CEQA requirements for an EIR 
to adequately address water supply issues for a project. Among the rules set out by the Court are (1) 
"CEQA's informational purposes are not satisfied by an EIR that simply ignores or assumes a solution 
to the problem of supplying water to a proposed land use project," and the EIR must give 
decisionmakers "sufficient facts to 'evaluate the pros and cons of supplying the amount of water that 
the [project] will need.' [Citation omitted.]"; (2) "the future water supplies identified and analyzed 
must bear a likelihood of actually proving available; speculative sources and unrealistic allocations 
('paper water') are insufficient bases for decisionmaking under CEQA. [Citation omitted.] An EIR for a 
land use project must address the impacts of likely future water sources, and the EIR's discussion 
must include a reasoned analysis of the circumstances affecting the likelihood of the water's 
availability. [Citation omitted.]"; and (3) "where, despite a full discussion, it is impossible to 
confidently determine that anticipated future water sources will be available, CEQA requires some 
discussion of possible replacement sources or alternatives to use of the anticipated water, and of the 
environmental consequences of those contingencies. [Citation omitted.] The law's informational 
demands may not be met, in this context, simply by providing that future development will not 
proceed if the anticipated water supply fails to materialize." (Vineyard, supra, 40 Cal.4th at 430-31 
[emphasis added].)  

Under Vineyard, the EIR must analyze water supplies 'to the extent reasonably possible.' 
[Citation omitted.]" (King & Gardiner, supra, 45 Cal.App.5th at 843 [quoting Vineyard, supra,  40 
Cal.4th at 431.) Whether the FEIR analyzed the water supply issues "to the extent reasonably 
possible" is a mixed question of fact and law; the appropriate standard of review depends on whether 
issues of fact predominate, in which case the standard of review is substantial evidence, or issues of 
law, in which case the Court exercises independent review. (Id. at 843-844 and fn. 14.)  

Vineyard also explains that the CEQA issue is not whether a water supply is established but 
whether the EIR (a) "adequately addresses the reasonably foreseeable impacts of supplying water to 
the project," and (b) if there are uncertainties regarding water supply, the EIR "acknowledges the 
degree of uncertainty involved, discusses the reasonably foreseeable alternatives—including 
alternative water sources and the option of curtailing the development if sufficient water is not 
available for later phases—and discloses the significant foreseeable environmental effects of each 
alternative, as well as mitigation measures to minimize each adverse impact. (§ 21100, subd. (b).)" (Id. 
at 434 [italics in original, underscoring added].) 

Vineyard also recognized the EIR does not need to "reinvent the water planning wheel." (Id.) 
An EIR can rely on an urban water management plan that the water supplier is required to prepare, 
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and "analysis in an individual project's CEQA evaluation may incorporate previous overall water 
planning projections, assuming the individual project's demand was included in the overall water 
plan." (Id. at 434-35.) Nevertheless, CEQA requires that the EIR include more than just " a 'reference 
to water supply management practice as water supply analysis.' " (Id. at 440.) Though the Court 
recognized that the EIR did not need to demonstrate with certainty that the water supply was 
adequate, the Court held that discrepancies in water demand estimates cited in the EIR, a lack of 
coherent explanation or quantitative analysis of long-term water supplies, including what water 
supplies from surface and groundwater sources were expected to meet the demand, particularly in 
dry years, and the County's reliance on information not incorporated, referenced, or described in the 
FEIR when it certified the FEIR as complete meant the County failed to proceed in a manner required 
by CEQA when it certified the FEIR. (Id. at 438, 439-440, 442.)  

A number of decisions cited by the parties address the adequacy of an EIR in describing the 
likely water supply for a project and the environmental impact of supplying water to the project 
through that source. In Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, the Court 
held the EIR failed to meet CEQA's requirements addressed in Vineyard of adequately discussing 
"known contingencies to a reliable water supply, including the successful implementation of planned 
water development, water deliver, and water conservation projects" and presenting " ' a reasoned 
analysis of the circumstances affecting the likelihood of the water's availability.' [Citation omitted.]" 
(Id. at 285 [quoting Vineyard, supra, 40 Cal.4th at 432.) In Santiago County Water District v. County of 
Orange (1981) 118 Cal.App.3d 818, the Court found a CEQA violation where the EIR identified the 
source of water supply for the project but failed to set forth "facts and analysis" to support the 
agency's bare conclusion the water district could supply the project, particularly when the district had 
sent a letter to the board president prior to approval of the EIR stating the district could not at that 
time determine if it could supply water to the project and under what conditions. (Id. at 831.) In Santa 
Clarita Organization for Planning the Environment v. County of Los Angeles (2003) 106 Cal.App.4th 
715, the EIR a residential and commercial project required water supplies which it stated would be 
obtained from State Water Project supplies. The EIR used calculations for water volumes based on 
what the State Water Project was intended to deliver, but the State Water Project had not been 
completed, and the Court found the EIR inadequate under CEQA as it failed to address the gap 
between the actual water supplies available and the hoped-for source of supply from the incomplete 
State Water Project. (Id. at 717–718.) (See also California Oak Foundation v. City of Santa Clarita 
(2005) 133 Cal.App.4th 1219, 1237-1241-1242 [EIR failed to analyze alternative water supply sources 
in the face of legal uncertainties in a pending case regarding availability of transfer of water 
entitlements on which project was relying in part for water supply]; King & Gardiner , supra, 45 
Cal.App.5th at 869 [holding EIR failed to meet the information disclosure requirements of CEQA 
constituting a prejudicial violation based on EIR's failure to provide information regarding 
technologies and techniques for water use in connection with mitigation measure relied on by the EIR 
for mitigation of project's significant water supply impacts].)  

10. General Plan Land Use and Growth Management Program Policies Related to 
Water Supply 

As recited in the RDEIR, the County's land use policies in its General Plan include, among 
others, Policy 3-6 that "Development of all urban uses shall be coordinated with provision of essential 
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Community services or facilities including . . . water . . . ." (AR 3714.) The General Plan encourages 
"[i]nfilling of already developed areas" and states that "[p]roposals that would prematurely extend 
development into developed areas shall be opposed." (AR 3714 [General Plan Land Use Policy 3-9.) 
Further, "extension of urban services into agricultural areas outside the Urban Limit Line, especially 
growth-inducing infrastructure, shall be generally discouraged." (AR 3714 [General Plan Land Use 
Policy 3-10].) CCC Code section 82-1.012 addressing growth management requires the County to 
allow new development only "when infrastructure and service standards are met for traffic levels of 
service, water, sanitary sewer, fire protection, public protection, parks and recreation, flood control 
and drainage and other such services." (AR 3731 [RDEIR p. 3.9-34 9; CCC Code § 82-1.012 (emphasis 
added)].) The County concluded that "sufficient infrastructure and services are available to serve the 
proposed residential uses in the Residential Development Area." (AR 3731 [RDEIR p. 3.9-34].)  

The Court's role in reviewing a public agency's determination of General Plan consistency and 
related findings of fact is addressed in detail in preceding portions of this ruling. That authority 
applies to the County's determination that the Project does not violate the General Plan and its Land 
Use or Growth Management provisions in a final EIR certified by the public agency. (Stop Syar, supra, 
63 Cal.App.5th at 463 [relying in part on Highway 68, supra, 14 Cal.App.5th at 896 and Golden Door 
Properties, LLC v. County of San Diego (2020) 50 Cal.App.5th 467, 482, 486 ("Golden Door II"), holding 
that review of the agency's determination of general plan consistency in an EIR is not treated as a 
"CEQA 'informational' issue but rather is reviewed under ordinary mandamus and the deferential 
standard of review].)  

11. The FEIR and EBMUD as Sole Water Supplier 

The DEIR relied in part on recycled water options as a source of water supply for the Project. 
(AR 3355.) When the County obtained information demonstrating the recycled water was not a viable 
source, the County revised the DEIR to include instead an Off-Site Water Conservation option, which 
it acknowledged was significant new information under CEQA Guidelines section 15088.5 that 
required the EIR to be recirculated as the RDEIR. (AR 3355.)  

c. Characterization of Role of EBMUD and Its Authority Regarding Water 
Supply 

The Project is admittedly outside the Ultimate Service Boundary ("USB") for EBMUD water 
service. (AR 3689 [RDEIR stating "A public water system does not currently serve the project site"]; AR 
3404 [acknowledging Project Site is outside EBMUD's ultimate service boundary]; AR 6727 [RDEIR 
App. J – Water Supply Evaluation ("WSE") prepared by water experts Tully & Young ["Project is not 
located within the service area of any existing public water system"]; AR 6901.) According to EBMUD's 
Water Supply Management Plan 2040 ("WSMP 2040"), the USB defines EBMUD's limit of future 
annexation for extension of water service." (AR 29970.)  

The RDEIR identified two sources of water service for the Project: Calaveras Public Utility 
District (Calaveras) and EBMUD. (AR 3404.) Calaveras proved not to be a viable option to provide 
water service, in part because it would have to obtain water from EBMUD to supply the Project and 
because alternative methods of delivering water to the Project were not likely. (AR 6909-6912, 6923-
6926 [EBMUD Comment Letter on RDEIR].) The County eliminated Calaveras as a source of water 
supply in the FEIR. The FEIR instead now provides that the Project will rely entirely on EBMUD for 
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water service which it contends will have sufficient water available to add the Expanded Water Supply 
Project Area to its service "through the availability of water created by the facilitation, acceleration 
and implementation of EBMUD conservation efforts." (AR 7672, AR 7690.)  

The RDEIR states that the "[t]he Project applicant is expected to request annexation of the 
Residential Development Area (as well as the adjacent Pedestrian Staging Area) into the service area 
of EBMUD. Any such annexation and related sphere of influence amendment would require approval 
from EBMUD and applicable Local Agency Formation Commission (LAFCO)." {AR 3404 [RDEIR] 
(emphasis added).) The FEIR reiterates that the availability of water through the acceleration of 
EBMUD conservation efforts is "subject to the EBMUD Board of Director’s approval." (AR 7690 [FEIR] 
(emphasis added).) (See also AR 3916 [RDEIR, stating among other things, "[T]he provision of water to 
the Project is dependent upon the involvement of EBMUD and—subject to the EBMUD’s Board’s 
discretion—would most likely be based on a service territory annexation," and noting LAFCO approval 
also required].) 

With respect to water from EBMUD, the WSE also reiterates the discretion EBMUD has in 
deciding whether to supply water to the Project. (AR 6690-6691 ["[A]pplicant has considered several 
potential sources of water supply as part of a flexible strategy that would meet, or offset, the 
maximum estimated water demands of the Proposed Project while addressing the operational needs 
of the entities that would deliver the water. Because the Project Site is adjacent to the existing service 
area of the East Bay Municipal Utility District (“EBMUD”), the Proposed Project would seek to have 
EBMUD play a role (subject to the EBMUD Board’s discretion) in implementing this flexible water 
strategy. This WSE provides information to allow EBMUD’s Board to consider whether to deliverwater 
[sic] for the Proposed Project." (emphasis added)].) (See also AR 6723 [addressing off-site 
conservation measures to serve the Project "[i]n consultation with EBMUD"]; AR 6727 [referring to 
Project water strategy of having EBMUD deliver water to the Project "subject to the EBMUD Board's 
discretion"].) The FEIR affirms that "it is EBMUD's Board of Directors that must ultimately determine 
whether the Project is consistent with the priorities and objectives underlying the EMBUD Board's 
own policies when a request for approval to supply water to the Project goes before them." (AR 6989 
[FEIR County Resp. to EBMUD Comment 33 (emphasis added)].) 

The RDEIR assumes that the Real Parties would reach a mutual agreement with EBMUD 
regarding the water supply. (AR 3916 [RDEIR].) 

EBMUD would have the authority to evaluate and decide which 
source of water supply and which transaction structure best meet the 
performance standard of meeting the Project’s water demand in 
normal years, single‐dry years, and multiple‐dry years without 
reducing water supply availability for existing or future customers in 
EBMUD’s existing service area—all over the 20‐year planning horizon 
specified by the state’s water‐and‐land‐use‐planning laws (SB 610, 
Urban Water Management Planning Act). . . . . Without the 
appropriate EBMUD, LAFCo, and/or CPUD approvals (as necessary for 
the selected water source and transaction structure), water may not 
be able to reach the Project Site. As such, mitigation is provided, 
requiring all necessary water supply approvals to be obtained prior to 
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the recordation of the final map. With the implementation of this 
mitigation, impacts with respect to water supply availability would be 
less than significant. 

(AR 3916.)  

The County reiterated in the FEIR, through its response to the EBMUD comments on the 
RDEIR, that EBMUD has the authority to set the demand levels it estimates for the Expanded Water 
Supply Project Area, as well as the conservation levels required to achieve the additional supply to 
provide water to the Project. (AR 6984, AR 6989-6990 [FEIR [County Resp. to EBMUD Comment 
Nos.14, 15, 39].) The County also affirms in the FEIR that EBMUD can set required conservation levels 
at "some multiple" of the anticipated water demand for the Expanded Water Supply Project Area, and 
that the County will impose a condition on the Project of the Project applicant reaching a binding 
agreement with EBMUD regarding the demand and conservation necessary to meet these water 
supply needs. (AR 6989-6990 [FEIR - County Resp. to EBMUD Comment Nos. 39, 40].) (See also AR 
6796 [FEIR Master Response 2 -stating, any agreement to provide water service by EBMUD "would 
include a ratio of savings above and beyond the actual projected demand that is ultimately 
determined acceptable to EBMUD, such that a reasonable buffer of water would be assured to more 
than offset the anticipated demand."].) As the County states, "While implementation of such 
[conservation] measures for conservation offset would need to be addressed and agreed upon by the 
EBMUD Board of Directors and the Project applicant in a binding agreement, the information and 
data in EBMUD's WSMP 2040 Final Plan provides a sufficient basis to evaluate this approach for 
purposes of CEQA." (AR 6990 [FEIR -County Resp. to EBMUD Comment 40].)  

A number of commenters on the RDEIR, including EBMUD, questioned the feasibility of 
conservation measures producing sufficient water supply for the Expanded Water Supply Project 
Area. The County included a "Master Response" to those comments which in part addresses EBMUD's 
authority regarding supplying water to the Project: "Should EBMUD Board of Directors vote to 
authorize its staff to negotiate an agreement for the Project and associated water conservation 
funding, said agreement would include a ratio of savings above and beyond the actual projected 
demand that is ultimately determined acceptable to EBMUD, such that a reasonable buffer of water 
would be assured to more than offset the anticipated demand." (AR 6796 [FEIR Master Response 2] 
(emphasis added).)  

d. Evidence Regarding Likely Water Demand and Water Supply for Project 

The RDEIR and FEIR rely on EBMUD's 2015 Urban Water Management Plan (UWMP") and 
Water Supply Management Plan 2020 ("WSMP") as the source for information on the availability of 
water for the Project. (AR3890 [RDEIR].) Neither the UWMP nor the WSMP accounted for the Project 
in evaluating water demand and supply since the Project is outside EBMUD's USB.  

The DEIR estimated water demand for the Project of 47 acre-feet per year ("AFY"). (AR 675-
676 [DEIR}.) EBMUD submitted comments on the DEIR and disputed the water demand estimates for 
the Project. EBMUD estimated the water demand to be "almost twice" the amount of water demand 
stated in the DEIR. (AR 6922-6923.) 

The RDEIR assesses the likely water demands of the Project at approximately 42 AFY, and up 
to 48 AFY in dry years, and relies on the 48 AFY figure for its assessment of the sufficiency of the 
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water supply. (AR 3908, AR 3909.) EBMUD's comments on the RDEIR reiterated its dispute over the 
water demand estimate for the Project, stating it estimated average annual water demand for the 
Expanded Water Supply Project Area to be 75,000 gallons per day, which it states is "almost twice the 
demand estimated" in the RDEIR. (AR 6906-6907.)  

In connection with the FEIR, the County included as Appendix N a higher water demand 
estimate prepared by other outside experts, Schaaf & Wheeler, calculated using four different 
methodologies. The four methodologies produced higher demand estimates than those stated in the 
RDEIR, and the new report ultimately recommended the County use a demand estimate of 56.3 AFY, 
an amount roughly 17% higher than the demand estimate in the RDEIR. (Compare AR 3908-3909 to 
AR 7715, AR 8161-8173.) The Schaaf & Wheeler methodologies produced demand estimates ranging 
from 47.9 AFY at the low end to 91.7 AFY at the high end, based on residential water demand in 
Alamo and Danville, where the residential lot sizes are considerably larger than those planned for the 
Residential Development Area. (AR 7715, AR 8163-8165.) The Schaaf & Wheeler study only estimated 
water demand and did not address water supply or the sufficiency of the Level D and Level E 
conservation measures not yet implemented under the WSMP 2040 to meet the water demand 
estimate. (AR 8163-8165 [FEIR App. N].) The FEIR discloses but does not adopt the 56.3 AFY figure 
from Appendix N and relies on the lower, 48 AFY estimate in the WSE. (AR 7721, AR 7722-7723, AR 
7727.) 

As to the supply of water to meet these demands, the WSE, Appendix J to the RDEIR, relies on 
the acceleration, expansion, and implementation of additional conservation measures in EBMUD's 
USB that were outlined in, but not expected to be implemented in, the WSMP 2040 Final Plan, and 
the conclusions in the WSE regarding sufficiency of the water supply from the conservation efforts 
within the current EBMUD service boundary are restated and incorporated into the RDEIR. (AR 3890-
3891, AR 3911, AR 3913 [RDEIR Table 3.13-7]; AR 6727 [RDEIR App. J]; AR 7722-23 [changes to RDEIR 
in FEIR].) Because the WSMP 2040 estimates 2 million gallons per day ("MGD") would be saved by the 
Level E conservation measures, the WSE and RDEIR conclude that the implementation of the 
remainder of the unimplemented conservation measures in Level D and implementation of the four 
additional Level E conservation measures under the WSMP 2040 will conserve more than 48 AFY, 
which is sufficient additional water to supply the amount of the estimated water demand for the 
Project, allowing EBMUD to supply the water demands of the Expanded Water Supply Project Area. 
(AR 3911, AR 3913 [RDEIR Table 3.13-7]; AR 6727 [RDEIR App. J].)  

EBMUD tested the conservation measures in proposing its WSMP 2040 and included Level E 
in the potential available conservation measures. (AR 29947, AR 29948, AR 30019-30022.) EBMUD, 
however, characterizes its WSMP 2040 as "a high-level planning document that 'estimates [EBMUD's] 
water supply needs to the year 2040, and proposes a program of policy and project initiatives to meet 
those needs' in dry years," that did not contain any analysis of the "possible efficacy of the four Level 
E conservation measures" other than as the " 'maximum theoretical level of water savings' " and the " 
'very highest level of conservation.' "  (EBMUD Reply p. 3, ll. 4-12 [citing AR 29945, AR 7697-7701, AR 
30020, AR 30047, AR 30054].) The FEIR also concludes the water savings through implementation of 
additional conservation measures will be sufficient to serve the Project even if the higher, 56.3 AFY 
figure from the third party evaluation in Appendix N to FEIR is used. (AR 7721, AR 7727.) The WSMP 
2040, however, states that it takes three to ten years from the time the conservation measures are 
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implemented before the conservation targets are achieved. (AR 30020 [WSMP 2040].) The 
implementation period is not discussed in the RDEIR, the WSE, or the FEIR.  

The Court notes that water savings through conservation measures described in Appendix J, 
drawn from the WSMP 2040, are stated in "MGD" (million gallons per day), while demand is stated in 
"AFY" (acre-feet per year). Neither the WSE nor the RDEIR explains the relationship or equivalency 
between the "AFY" water demand estimates and the "MGD" water conservation figures/water supply 
estimated to be generated by conservation measures Level D and E in the WSMP 2040. The RDEIR 
only refers to the estimated demand in "MGD" in connection with the section on "Water Treatment 
Facilities" (AR 3917), indicating the estimated demand of 48 AFY is approximately .04 MGD. (AR 
3917.) It is not clear to the Court whether the higher 56.3 AFY water demand estimated in Appendix N 
to the FEIR is stated in MGD in the FEIR to allow for an "apples to apples" comparison of that figure.  

EBMUD's comment letter indicates that its WSMP 2040 plan already anticipated Level D 
conservation measures to be fully implemented by 2040 to serve its existing and future estimated 
water supply requirements for its existing service area, so reliance on Level D conservation measures 
as a source for water savings that could be used to supply the Expanded Water Supply Project Area is 
improper, as the Level D savings are already accounted for and to be used under the plan. (AR 6912 
[FEIR EBMUD Comment 39].) The County responded to the EBMUD comment that the Level D 
conservation measures would be accelerated, and "accelerating implementation of Level D measures 
means that water supplies are developed through conservation earlier than they would have been 
under the [WSMP], resulting in new water." (AR 6989-6990.) The County's "Master Response" No. 2 in 
the FEIR, however, in response to comments regarding the feasibility of water savings focuses only 
the Level E conservation measures projected to achieve another 2 MGD in water savings above the 
Level D measures, perhaps in implicit recognition or admission that the Level D conservation 
measures are already accounted for and to be used by EBMUD to provide water supply through 2040 
for its customers in the existing service area. (AR 6796-6797 [FEIR Master Resp. No. 2]; AR 6722-23.) 
In their Respondents' Brief in the EBMUD Action, Real Parties do not rely on the acceleration of Level 
D measures but argue that the Level E measures alone are more than sufficient to offset the Project's 
water demand. (Real Parties' Resp. Brief to EBMUD p. 20, ll. 12-16.)  

The RDEIR and the WSE do not explicitly quantify the amount of new water that would be 
saved annually by "accelerating" the Level D conservation measures and when the new water savings 
would become available through the "acceleration" of the Level D measures. The Level E conservation 
measures are identified in the RDEIR only by generic categories in the text (financial incentives for 
irrigation upgrades, cisterns, graywater retrofit-existing single family, and graywater-new single 
family). (AR 3891, AR 7698.) This generic description of the four types of Level E conservation 
measures is the only reference to or explanation of the offsite conservation measures the FEIR relies 
on to meet water supply for the Project.  

The County's Response to EBMUD Comment 39 in the FEIR includes a reference to a table in 
the Appendix to the WSMP 2040 (Table 6 of Appendix D TM-5), but neither that Table 6 nor any 
portion of WSMP 2040 Appendix D TM-5 is included in the RDEIR or the FEIR, as noted by EBMUD. 
(EBMUD Reply p. 3, fn. 4.) There is no analysis of the conservation measures or further description of 
what those measures consist of factually and practically, their likely effectiveness, when or how the 
additional measures would generally be employed or implemented, when the conservation savings 
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would occur at levels sufficient to provide the conservation offsets to supply water to the Project, and 
any feasibility issues or risk factors as to whether the Level E conservation measures would actually 
result in the water savings necessary to supply the Expanded Water Supply Project Area. (AR 3891 
[RDEIR]; AR 7698, AR 30020, 30047, 30054 [WSMP 2040].) Real Parties cite information regarding 
"Portfolio E" from the WSMP 2040, but that section addresses "Recycled Water and Water Transfers," 
not the Level E conservation measures. (Real Parties' Resp. Brief p. 21, ll. 4-5, citing AR 30068-30070.)  

After the FEIR was prepared, EBMUD and the County's water experts who prepared the WSE 
had additional communications regarding the water supply and offsite conservation measures. Real 
Parties cite to a memorandum dated May 4, 2021 from Tully & Young titled "Tassajara Parks Water 
Demand Offset Updated Preliminary Feasibility Analysis." (AR 23361-23380.) The memorandum 
explains the water conservation measures identified in Level E, including the target market of EBMUD 
customers and market potential for the additional conservation programs and the components of the 
water savings programs, including installation of toilets, a graywater rebate program, onsite water 
reuse program, and leak repair assistance program. (AR 23361-23380.) These programs are not 
mentioned or analyzed in the FEIR.   

The RDEIR and WSE include a chart showing 48 AFY in offsite water conservation savings 
every year from "current" (presumably 2016 when the RDEIR was prepared) through 2040, without 
specifying the time frame needed for the accelerated and new conservation measures to actually be 
implemented and the amount of offsite water savings available as the measures are implemented. 
(AR 3913, AR 6926; AR 7722-23.) The RDEIR and WSE do not explain the basis for the conclusion in the 
charts that 48 AFY in offsite water conservation savings would exist from the "current" period prior to 
any "acceleration" of Level D measures or implementation of new Level E measures. (AR 3913; AR 
6726; AR 7722-23) The only "phasing" addressed in the WSE is the phasing of the construction of the 
Project, not the implementation of the conservation measures. (AR 6694.)  

Real Parties contend EBMUD failed to exhaust its administrative remedies on the issue of the 
timing of the conservation measures to produce the savings necessary to supply water to the Project. 
(Real Parties' Resp. Brief to EBMUD p. 22, ll.. 9-19.) EBMUD, however, points to its comments on the 
RDEIR regarding the uncertainty as to the market for the conservation programs included in Level E 
and the question if "there are enough interested customers to ensure successful implementation" as 
sufficient to apprise the County of the issue for exhaustion purposes. (AR 6912.) (See also AR 6912-
6913 [indicating the expanded conservation programs requires evaluation of "the remaining 
conservation potential of the new programs" based on many factors also including the feasibility of 
the technology and "the estimated water savings for the program," and stating "the water supply 
alternatives identified in the RDEIR and revised WSE are so conceptual, [and] inadequately analyzed . . 
. that the County cannot reasonably conclude the Recirculated DEIR adequately addresses the water 
supply impacts"].) Further, in its Master Response No. 2, the County specifically refers to the timing of 
implementation of the conservation measures, indicating its understanding that the questions of 
feasibility of the conservation measures necessarily include the question of the timing of their 
implementation. (See AR 6796 ["While EBMUD has identified these specific conservation measures 
[i.e., Level E], along with the assumed amount of water that would be conserved upon 
implementation, the WSMP 2040 did not identify a timetable for implementation of Level E measures 
since this would be heavily dependent upon the availability of funding, among other considerations . . 
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. ." (emphasis added)].) The Court concludes that EBMUD's comments, in the context of the entirety 
of EBMUD's comments and issues raised on the water demand and water conservation issues, and 
the County's Response in the FEIR cited above, indicates the issue was raised sufficiently in the 
administrative proceedings for purposes of the exhaustion requirement. (Save the Hill Group v. City of 
Livermore (2022) 76 Cal.App.5th 1092, 1105.)  

The parties also disagree regarding the implications of EBMUD's including but not 
implementing the Level E conservation measures in its WSMP 2040. EBMUD concluded that Level D 
conservation measures would likely provide sufficient water supplies to serve its customers within its 
USB through 2040, based on its 2015 Urban Water Management Plan. (AR 3890.) EBMUD views the 
Level E conservation measures as only "theoretical" as they require evaluation of the actual water 
conservation those measures are likely to achieve, and contends that annexing the proposed 
Expanded Water Supply Project Area would potentially impact its ability to supply water to its existing 
and future customers within the USB to whom EBMUD is already committed. (EBMUD Op. Brief pp. 
14-18.)  

12. EBMUD Annexation Policies, No Service Resolution and Other Water Supply 
Contingencies 

EBMUD submitted a lengthy comment letter and materials in response to the RDEIR in which 
EBMUD stated it does not plan to provide water service to the Project and has concluded it does not 
have the necessary water supplies to serve the Project. (AR 6901-6980.) On June 8, 2021, the day 
before the County Planning Commission meeting to approve the Project, the Board of Directors of 
EBMUD passed a resolution (the "EBMUD No Service Resolution") that EBMUD (1) does not have 
adequate water supplies to support" annexation of the Project to its service area; (2) must reserve all 
its water supplies to address water supply deficiencies during droughts and constraints on water 
supply; (3) providing water service to the Project through conservation measures is not feasible and 
would take away a source of water supply within its existing service area, particularly in droughts, and 
(4) providing water service to the Project through its annexation is inconsistent with its Policies 3.01 
and 3.05 and does not comply with Policy 3.08. (AR 29040-29046.) The County Board of Supervisors 
received the EBMUD No Service Resolution but approved the Project a month later despite EBMUD's 
position on water service to the Project. (AR 29040, AR 1-5.)  

The RDEIR acknowledges that EMBUD Policy 3.01 requires EBMUD to oppose annexation that 
is outside its USB "unless the requested annexation is a small boundary adjustment found by EBMUD 
to be in its best interests based on specified conditions." (AR 3734.) (See also AR 6917 [EBMUD Policy 
3.01].) EBMUD Policy 3.01 includes two alternatives for EBMUD to make the "best interests" finding. 
(AR 6917 {EBMUD Policy 3.01(a) and (b).) The RDEIR includes a table identifying the conditions upon 
which EBMUD's "best interests" finding must be based that the County is relying on for its consistency 
determination which based on the text of the conditions is drawn from the alternative Policy 3.01(a). 
(AR 3734-3735 [Table 3.9-7]; AR 6917 {EBMUD Policy 3.01(a)].) Policy 3.01(a) lists six conditions, all of 
which are required to be met to meet that "best interests" finding. (AR 6917 (EBMUD Policy 
3.01(a)(1)-(6) [with "and" between 3.01(a)(5) and (6)].) Table 3.9-7 in the FEIR recognizes that one of 
the conditions is that "the property and dwelling units are the smaller part of a larger development 
project located primarily within the Ultimate Service Boundary." (AR 6917 (EBMUD Policy 3.01(a)(1)]; 
AR 3734].) The RDEIR cites that condition and states directly that the 30 acres and the dwelling units 
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"are not part of a 'larger development located primarily within the USB.' " (AR 3734 [Table 3.9-7] 
(emphasis added)].) As a result, condition (a)(1) of EBMUD Policy 3.01 is not met for this Project 
according to the RDEIR, but the RDEIR nevertheless declares the annexation of the Project to be 
"consistent" with Policy 3.01 without further explanation or analysis. (AR 3736.) 

EBMUD'S Policy 3.08 provides that if EBMUD is designated by a local agency to provide water 
service for a residential development of less than 200 units outside the ULL and that is "not covered 
by the provisions of Policy 3.01" then EBMUD is required to oppose annexation, and the EBMUD 
Board "shall determine . . . whether to call an advisory election on the question of whether such 
territory should be annexed to EBMUD." (AR 3737 [RDEIR quoting Policy 3.08].) The RDEIR concludes 
that Policy 3.08 does not require EBMUD to oppose the Project and consider an advisory election as 
"the Project is covered by and consistent with Policy 3.01," another consistency finding that is cast 
into doubt by the RDEIR acknowledgement that the property and residential units are not part of 
larger development that is primarily in the EBMUD service boundary for the reasons stated above. 
(AR 3737 [RDEIR].)  

Real Parties contend that LAFCO will ultimately make the annexation determination and 
decide whether EBMUD must provide service to the Expanded Water Supply Project Area through 
proceedings under Government Code section 56857. Those proceedings could include EBMUD 
passing a resolution to terminate the annexation application proceedings once the application is 
complete, and judicial review of any such resolution, which must be supported by substantial 
evidence of a financial or service concern within the meaning of that statute. (See Govt. Code § 
56857(b), (d)(1) and (2).) The EBMUD No Service Resolution does not refer to termination of any 
annexation proceedings before LAFCO since the annexation application was incomplete at the time 
EBMUD issued its resolution, but the resolution clearly states the EBMUD Board determined to 
oppose annexation of the Expanded Water Supply Project Area to its service area and that annexation 
violates EBMUD Policies 3.01 and 3.05 and is not in compliance with Policy 3.08. (AR 29040-29046.)  

The County also affirms in the FEIR that the water conservation offsets approach to providing 
the necessary water supply to the Expanded Water Supply Project Area "would trigger the need for a 
petition to the California State Water Resources Control Board to change the place of use of EBMUD's 
water rights." (AR 6991.) The County points out the agency is listed as a "responsible agency" in the 
RDEIR and that the RDEIR was "amended to clarify that State Water Board approval of EBMUD's 
change petition would be required." (AR 6991.)  

13. Violation of CEQA Regarding Water Supply Information 

Petitioners contend the County's certification of the FEIR is a prejudicial abuse of discretion 
because the FEIR does not comply with the procedural requirements of CEQA in its analysis the water 
supply impacts of the Project, including issues regarding the amount of likely demand, the offsite 
conservation measures relied on to supply that demand, the feasibility and timing of the mitigation 
measures on water supply, the adequacy of the water treatment facilities to process the demand, and 
the County's unsupported finding of "no significant impact" on Land Use despite the conflict with 
EBMUB's Policies.  

The FEIR sets forth a conclusion regarding the sufficiency of offsite water conservation 
measures derived only from the estimate in the WSMP 2040 that Level E conservation measures 
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could result in 2 MGD of water savings. The FEIR contains no facts or analysis regarding the offsite 
conservation measures but only relies on the WSMP 2040 estimated water savings as the basis for the 
water supply being sufficient to supply the Project. Real Parties do not address the informational 
deficiencies in the FEIR raised by EBMUD regarding the failure to provide any meaningful disclosure of 
the offsite conservation measures and water savings that would be achieved, other than the 
conclusion from the WSMP 2040, focusing solely on whether substantial evidence supports the 
County's position that offsite conservation can provide the water supplies based on the conclusion in 
the WSMP 2040. (Real Parties' Resp. Brief to EBMUD, pp. 15-24.)  

These are different issues under CEQA. As the Court explained in Sierra Club v. County of 
Fresno, supra, "The determination whether a discussion [of potential significant environmental 
impacts] is sufficient is not solely a  matter of discerning whether there is substantial evidence to 
support the agency's factual conclusions. [¶] The ultimate inquiry, as the case law and the CEQA 
guidelines make clear, is whether the EIR includes enough detail 'to enable those who did not 
participate in its preparation to understand and to consider meaningfully the issues raised by the 
proposed project.' [Citations omitted.]" (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515.) 
"Whether an EIR has omitted essential information is a procedural question subject to de novo 
review. [Citations omitted.]" (Banning Ranch, supra, 2 Cal.5th at 935.) " 'Noncompliance with 
substantive requirements of CEQA or noncompliance with information disclosure provisions "which 
precludes relevant information from being presented to the public agency . . . may constitute 
prejudicial abuse of discretion within the meaning of Sections 21168 and 21168.5, regardless of 
whether a different outcome would have resulted if the public agency had complied with those 
provisions." (§ 21005, subd. (a).)' " (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515 [quoting 
County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 945–94 and stating 
failure to comply with CEQA in omitting necessary material to informed decision-making and public 
participation is prejudicial error (italics in original)].) 

From an informational standpoint, the RDEIR, WSE, and FEIR cite the conservation measures 
but do not explain what the conservation measures are that the County would be relying on to 
achieve the water savings to supply the Project except by a single reference to four generic category 
titles from the WSMP 2040. (Compare, e.g., Real Parties' Resp. Brief in EBMUD Action, pp. 15-17 
quoting from RDEIR to AR 3891 [RDEIR citing financial incentives for irrigation upgrades, cisterns, 
graywater retrofit-existing single family, and graywater-new single family].) There are no other facts 
or explanation of what the offsite conservation measures are, what the conservation measures entail 
in terms of obtaining customer participation to achieve the estimated water savings, how much each 
of the four different categories of conservation measures would be expected to conserve, and the 
feasibility and likelihood of voluntary participation in the programs on which the FEIR relies to achieve 
the water savings and supply the Project. The County's Master Response No. 2 to questions about 
feasibility of water conservation to allow service to the Project states the WSMP 2040 "identified 
these specific additional conservation measures, along with the assumed amount of water that would 
be conserved upon implementation . . . " with no identification of the actual measures or further 
analysis of the savings, other than reliance on the "assumed" water savings stated in that document. 
(AR 6796 [FEIR Master Resp. 2] (emphasis added).)  

The facts and analysis regarding the conservation measures upon with the water supply for 
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the Project hinges do not appear in the RDEIR or the FEIR, but in a memorandum prepared several 
months after the FEIR was completed and that is not included in the FEIR. (AR 23361-23380.) This 
"updated feasibility analysis," not included in the FEIR, explains certain the Level E conservation 
measures and what they would entail and also adopts a 2:1 offset ratio and EBMUD's estimated water 
demand, indicating water savings of 170 AFY of needed water conservation. (Real Parties' Resp. Brief 
pp. 21-22.)  The FEIR, and WSE instead rely entirely on the conclusion in the WSMP that Level E 
conservation measures, only vaguely described in the FEIR, will produce 2 MGD in water savings. Real 
Parties contend the only impediment to implementing Level E conservation measures was economic, 
not technical feasibility, since the measures passed EBMUD's technical screening criteria that 
eliminated all but 53 conservation measures and left the Level E measures in the plan. (Real Parties' 
Resp. Brief p. 20, citing AR 29947, AR 30020-30021 [which states that "Additional resources and 
customer contacts are required to reach higher levels of potential water savings" (emphasis added)], 
AR 30047.) Economic feasibility is addressed by the requirement the Project applicant fund the costs. 
(Real Parties Resp. Brief p. 21, citing AR 97-98.)  

These arguments address whether there is substantial evidence to support the County's 
factual finding that the offsite conservation measures would provide an adequate source of offsetting 
water savings to allow the Project to obtain water service from EBMUD without adversely affecting 
water supplies, but they do not address the sufficiency of the FEIR as an informational document 
sufficient for decisionmakers and the public to analyze the water impacts of the Project. Further, on 
the feasibility issue, in its Master Response No. 2 to the comments that raised questions regarding the 
feasibility of conservation measures sufficient to provide the water savings to allow water to be 
supplied to the Project, the County states that the Level E conservation measures had no timetable 
for implementation, "since this would be heavily dependent upon the availability of funding, among 
other considerations." (AR 6796 (emphasis added)].) The statement indicates funding for the Level E 
measures was not the only constraint on the implementation Level E measures under the WSMP 
2040, but none of the "other considerations" are explained in the FEIR.  

The FEIR does not disclose that EBMUD's conclusion regarding the water supply needed for 
the Project is approximately 84.6 AFY, significantly more than the 56.3 AFY determined by the 
County's expert relied on in the FEIR. While the County may be able to reach a conclusion different 
from EBMUD based on the conflicting expert opinions available, from an informational standpoint, 
EBMUD's water demand estimate is important information that is omitted from the RDEIR circulated 
for public comment, in light of the requirement highlighted by Real Parties in their Respondent's Brief 
that the County determined to condition the Project on the developer "entering into a binding 
agreement with EBMUD that provides for the Project to fully accommodate its identified demand at 
a minimum of 56.3 AFY or the amount ultimately confirmed by EBMUD, whichever is greater." (Real 
Parties' Resp. Brief to EBMUD p. 17, ll. 21-22 [citing AR 7721 (emphasis in original)] and p. 18, ll. 13-15 
[citing AR 7727-28.) This condition stated in the FEIR makes the EBMUD estimated water demand and 
resulting necessary water conservation amount necessary to serve the Project material information, if 
nothing else with respect to the likelihood of a consensual, negotiated agreement for the 
conservation measures between the Project applicant and EBMUD, even if the County ultimately 
concludes implementing specified conservation measures will produce the necessary water supply 
without impacting water service in EBMUD's existing USB.  
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There is no explanation, analysis or factual basis for the implicit conclusion in the water 
supply charts in the RDEIR and WSE that the offsite conservation measures would immediately result 
in offsite water savings of 48 AFY from the "current" year even though the new conservation 
measures would somehow have to be implemented. (AR 3913, AR 6726.) Though the WSE and RDEIR 
generally rely on the WSMP 2040 for the water conservation and supplies, the WSMP 2040 indicates 
water savings are not realized for three to ten years from the time measures are implemented, but 
the FEIR does not explain the implementation time or why, given the information in the WSMP 2040, 
the offsite water savings is shown as available immediately. (AR 30020.) The water demand and 
conservation estimates are not even stated in the same type of measurement (AFY vs. MGD) to allow 
a straightforward "apples to apples" analysis. (See also AR 6906 [EBMUD stating its estimated 
demand figure as 75,500 gallons per day].)  

These are informational deficiencies in the FEIR, regardless of whether ultimately the County 
would reach the same factual conclusions by adopting a finding that the offsite conservation 
measures the Project applicant will develop will result in sufficient water savings to provide a water 
supply to the Project that will not impair water supplies for customers within the EBMUD USB and 
that will support annexation of the Expanded Water Supply Project Area to EBMUD's service area. 
(See Real Parties' Resp. Brief in EBMUD Action pp. 18-20 [addressing "substantial evidence" to 
support County's finding of sufficiency of water conservation for demand contrary to EBMUD's 
determination].) While the County may have discretion to make findings among different, conflicting 
expert opinions that are different from EBMUD's conclusions, it must do so based on an EIR that 
contains adequate information. 

Real Parties point to the May 4, 2021 Tully & Young memorandum analyzing specific offsite 
conservation measures and their potential water savings and costs as additional substantial evidence 
in support of the feasibility of the Level E offsite water conservation measures. (Real Parties' Resp. 
Brief pp. 21-21.) The May 4, 2021 Tully & Young memorandum provides details regarding the nature 
of the actual conservation programs that might be involved in the Level E conservation measures the 
Project applicant would have to fund and the savings anticipated from each measure. The 
memorandum may have been available to the County Board before it certified the FEIR, but the 
information regarding these specific, identified conservation measures on which the Project would 
rely is not in the FEIR. The County is required to determine whether to certify an EIR based on the 
contents of the FEIR, not material outside the EIR that has not been subject to public notice and 
comment. (Save Our Peninsula v. County of Monterey (2001) 87 Cal.App.4th 99, 130-31 ("Save Our 
Peninsula").)  

The FEIR also fails as an informational document in not adequately disclosing the potential 
risks and implications to the water supply for the Project based on EBMUD's position that annexation 
of the Expanded Water Supply Project Area violates its annexation policies. The County explains in the 
FEIR the reasons it contends EBMUD's policies will not be violated, despite EBMUD's contrary 
conclusions, and the EBMUD staff interpretation of those policies in the comment letters is not 
definitive. The FEIR states "A definitive interpretation of the Project's consistency [with the EBMUD 
annexation policies] must be made by the EBMUD Board of Directors" which would be made "via a 
procedure that is deemed appropriate by their staff." (AR 6981.) That "definitive" interpretation was 
made by the EBMUD Board in its resolution in June 2021 after the FEIR was published and before the 
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County certified it, and the "definitive" EBMUD interpretation is that its annexation policies are 
violated. (AR 29040-46.) By implication, the FEIR admits the significance of the EBMUD Board making 
a "definitive" interpretation of its annexation policies and concluding those policies are violated. 

The FEIR, however, relies on the assumption that EBMUD will reach a negotiated agreement 
with the Project applicant to supply water to the Project based on estimated water demands and 
conservation levels acceptable to EBMUD in its discretion. While the FEIR indicates involvement of 
EBMUD is required as described above and that EBMUD and LAFCO approvals are required as Real 
Parties note (Real Parties' Resp. Brief in EBMUD Action pp. 17-18), the FEIR does not address the 
significant risks and likelihood that a consensual agreement will not be reached given EBMUD's 
position. The FEIR repeatedly addresses the discretion EBMUD has regarding providing water service 
to the Project, as summarized above, but does not explain that if EBMUD opposes, then LAFCO can 
override EBMUD's opposition through the annexation process, which could include a process of 
judicial review of any resolution by EBMUD to terminate the annexation proceedings before LAFCO, 
addressed exhaustively in the Real Parties' Respondents' Brief. (Real Parties' Resp. Brief to EBMUD pp. 
7-11, 23-24.) Real Parties contend the LAFCO annexation process may require EBMUD to annex the 
Expanded Water Supply Project Area, despite its opposition, including through the "judicial review" of 
EBMUD's position that could be required if EBMUD seeks to terminate the annexation proceeding, 
but that information is not included in the FEIR as a known potential risk that the water supply will 
not be available or could be delayed through the annexation process before LAFCO based on 
EBMUD's opposition to extension of its service area to provide water to the Project.  

The FEIR does not address alternative water supplies for the Project if the Project applicant 
does not reach an agreement with EBMUD to provide water to the Project, a known risk based on the 
information in the FEIR even without the EBMUD Board's determination annexation violates its 
policies. (AR 3917 [MM USS-1].) The FEIR does not satisfy the informational requirements of CEQA not 
only because it does not include a full discussion of the water supply issues as cited above, but also 
because these circumstances indicate the availability of the sole source of water for the Project 
through EBMUD cannot be "confidently" determined, and a discussion of any alternative sources and 
their environmental consequences, or lack of alternative sources, is required. (Vineyard, supra, 40 
Cal.4th at 432 

14. Violation of CEQA Based on Inconsistency with EBMUD Annexation Policies 

The FEIR also violates CEQA in its analysis of the consistency of the annexation of the Project 
with EBMUD Policies 3.01 and 3.08. In its response to EBMUD's comments on the RDEIR regarding its 
annexation policies, in addition to indicating EBMUD's Board would have to make the "definitive" 
interpretation, the County cited RDEIR 3.9-37-40 as explaining the basis for its consistency 
determinations, including its determination that "the Project would be consistent with EBMUD Policy 
3.01 providing for the annexation of lands outside the USB." (AR 3736.) One of the six required 
conditions under Policy 3.01(a), specifically 3.01(a)(1) is not met, as Table 3.9-7 acknowledges, but the 
RDEIR includes no analysis or explanation of why the requirement that the property and dwelling 
units subject to annexation be part of "a larger development located within" EBMUD's USG is either 
satisfied (when the RDEIR states that is not the case) or does not need to be satisfied in order for 
annexation to be consistent with Policy 3.01, as the RDEIR concludes.  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

122 

Real Parties state in their Respondents' Brief the Project "substantially" meets all of Policy 
3.01(a)'s requirements (Reap Parties' Resp. Brief to EBMUD, p. 26, l. 19), but the FEIR does not state 
the Project is "substantially" consistent with the policy or explain why "substantial" consistency with 
Policy 3.01(a)(1) is sufficient. By its terms, Policy 3.01(a) requires all six criteria to be met. To the 
contrary, the RDEIR unequivocally states "the Project meets the conditions outlined under Policy 
3.01." (AR 3734.) 

Real Parties argue that the EBMUD annexation policies are not land use regulations and 
therefore do not raise a CEQA issue as to the Project's consistency with land use regulations. The 
County in the RDEIR itself, however, explicitly characterizes EBMUD's policies regarding annexation as 
"adopted for the purposes of avoiding or mitigating an environmental effect," which is the concern of 
CEQA. (AR 3734 [Impact LU-4].) The RDEIR includes the EBMUD annexation policy consistency 
discussion in the "Land Use" section and identifies Impact LU-4 based on the Project's potential 
inconsistency with the EBMUD Policy. The discussion is incorporated into the LAFCO Policy 
consistency discussion, under which Real Parties contend the EBMUD Policy determination and 
annexation will ultimately be tested, and which seems to clearly invoke land use regulation. (AR 3732-
3734.)  

The FEIR finding of consistency with Policy 3.08 is derived from the conclusion that the 
annexation is consistent with Policy 3.01, but the RDEIR contains a finding and admission that the 
Project does not actually meet the terms of Policy 3.01(a)(1). Real Parties contend that Policy 3.08 
does not apply because in conjunction with the approval of the Project, the County extended the ULL 
to cover the Expanded Water Supply Project Area to it is not outside the ULL which is one of the two 
conditions for 3.08 to apply, but the FEIR does not explain that. The RDEIR was prepared in 
September 2016, and the FEIR in September 2020 before the ULL was extended. From an 
informational standpoint, the FEIR is at best misleading in its consistency disclosures as to EBMUD 
Polices 3.01 and 3.08. The FEIR fails to include a "good faith, reasoned analysis" in response to 
EBMUD's comments regarding the violation of these Policies and explaining why the Project is 
consistent when the County has concluded that Policy 3.01(a) is not satisfied. (Berkeley Keep Jets Over 
the Bay Committee v. Board of Port Commissioners (2001) 91 Cal.App.4th 1344, 1367 [internal 
quotations and italics omitted].)  

EBMUD Policy 3.05 addresses the availability of adequate water supplies for EBMUD to 
provide water service to the Expanded Water Supply Project Area and provides that EBMUD will not 
extend its service outside the USB if its existing customers would be adversely affected. EBMUD 
provided comments on the RDEIR reiterating its position that this Policy would be violated by serving 
the Expanded Water Supply Project Areas as it would impair its ability to meet its existing service 
obligations to the current and future customers within its USB. The RDEIR relies on the conclusion 
that the offsite conservation measures will offset the additional demands of new service to the 
Project and therefore, despite EBMUD's view to the contrary, Policy 3.05 would not be violated by 
annexation. (AR 3736) The County's response to EBMUD's comment on the RDEIR contesting this 
conclusion was to refer back to this conclusion. (AR 6981 [FEIR County Resp. to EBMUD Comment 2}.) 
The County's reliance on its conclusions regarding the water conservation measures that are not 
adequately analyzed with facts, for the reasons set forth above, making the analysis of consistency 
with Policy 3.05 similarly inadequate under CEQA.  
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As the Court in Banning Ranch explained, "In order to serve the important purpose of 
providing other agencies and the public with an informed discussion of impacts, mitigation measures, 
and alternatives, an EIR must lay out any competing views put forward by the lead agency and other 
interested agencies. [Citations omitted.] The Guidelines state that an EIR should identify '[a]reas of 
controversy known to the lead agency including issues raised by [other] agencies.' (Guidelines, § 
15123, subd. (b)(2).) 'Disagreement among experts does not make an EIR inadequate, but the EIR 
should summarize the main points of disagreement among the experts.' (Guidelines, § 15151.) 
'[M]ajor environmental issues raised when the lead agency's position is at variance with 
recommendations and objections raised in the comments must be addressed in detail.' (Guidelines, § 
15088, subd. (c).)" (Banning Ranch, supra, 2 Cal.5th at 940.)  

The FEIR does not adequately inform the decisionmakers and the public of the significant 
disagreements among experts, including in particular EBMUD which the FEIR repeatedly 
acknowledges will be the entity that ultimately determines the estimated water demands and 
whether any conservation measures can be implemented to allow water service to the Expanded 
Water Supply Project Area. More important, EBMUD has now made that determination through its 
resolution that it cannot serve the Project without risk to its existing and anticipated future 
customers. These disagreements are not adequately disclosed.  

As to the conflict with EBMUD's annexation policies, the FEIR fails to adequately disclose the 
present conflict with those policies, even if, from a "chicken and egg" view, Real Parties can argue 
that the conflict with Policy Nos. 3.01(a)(1) and 3.08 may be resolved by expansion of the ULL to cover 
the Expanded Water Supply Project Area. The Court has asked for supplemental briefing on this issue. 
The Court anticipates that at a minimum, the FEIR is inadequate as it does not clearly explain the basis 
for the conclusion the annexation policies are not violated because of the future anticipated 
expansion of the ULL.  

15. Violation of CEQA as to Mitigation Measure MM USS-1 

EBMUD argues that the FEIR violates CEQA because the sole mitigation measure for the 
adverse environmental effects of the Project as to the water supply is unlikely to occur, and the FEIR 
impermissibly defers mitigation of the adverse environmental effects on water supply. The FEIR 
identifies this potentially significant impact on the water supply (USS-1): "The Project may result in 
the need for additional water supplies, additional treatment capacity, or additional distribution 
facilities beyond what has been planned for." (AR 7714.) The mitigation measure for this adverse 
environmental effect is MM USS-1. (AR 3917, AR 7728.) Mitigation Measure MM USS-1 states that 
before a final subdivision map may can be recorded, "Project applicant must demonstrate to the DCD 
that all required approvals are obtained to implement provision of water to the Project Site via the 
selected water supply," specifically, by EBMUD. (AR 3917, AR 7728.) 

The feasibility of a mitigation measure relied on in an EIR and the improper deferral of 
mitigation are distinct CEQA issues. (California Native Plant Society v. City of Rancho Cordova (2009) 
172 Cal.App.4th 603, 622-623.) "A mitigation measure is feasible if it is 'capable of being 
accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, social, and technological factors.' (CEQA, § 21061.1.)" (Id. at 622.) (See also 
Cal. Code Regs. tit. 14 §§ 15151 [standards for adequacy of an EIR, stating "the sufficiency of an EIR is 
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to be reviewed in the light of what is reasonably feasible"] and 15364 [defining feasible as "capable of 
being accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, legal, social, and technological factors." (emphasis)]; Pub. Res. Code §§ 
21002, 21002.1, 21061.1.)  

Real Parties argue the conditions to approval of the Project including the requirement of a 
binding agreement with EBMUD to accommodate the water demand for the Project as ultimately 
confirmed by EBMUD, and for the developer to fund conservation offset measures of at least a 2:1 
ratio for demand versus conservation makes the mitigation measure feasible within the meaning of 
these authorities. (Real Parties' Resp. Brief pp. 28-30, and citing AR 45, AR 98, AR 1297-99.) Real 
Parties in effect argue that EBMUD's opposition to annexation does not mean the mitigation measure 
is not feasible. EBMUD contends MM USS-1 is not feasible both because the necessary approvals to 
providing water to the site are not likely to be obtained from EBMUD and LAFCO, particularly within a 
"reasonable time" under the Public Resources Code and CEQA Guidelines, and because the offsite 
conservation measures the Project relies on are not likely to achieve conservation in excess of the 
water supply needs of customers in EBMUD's existing USG.  

For the reasons stated above, the FEIR fails to comply with CEQA as it does not adequately 
inform decisionmakers and the public by adequately addressing the offsite conservation measures on 
which the availability of water supplies for the Project depend, as well as the inconsistency with 
EBMUD's annexation policies that at a minimum raise questions regarding the feasibility of the 
Project obtaining EBMUD approvals to supply the water necessary for the Project to be developed. At 
a minimum, additional information is required to be disclosed regarding MM USS-1 to address the 
feasibility of the adopted mitigation measure relied on for the reasons indicated, and if the adverse 
environmental effects on water supplies identified by the FEIR cannot be mitigated in light of those 
additional disclosures and analysis, the FEIR must so indicate. 

In Vineyard, one of the grounds on which the Court found a violation of CEQA in the water 
supply analysis was that the EIR relied on a provision for curtailing development if the necessary 
water supplies did not materialize in the future "without disclosing, or proposing mitigation for, the 
environmental effects of such truncation." (Vineyard, supra, 40 Cal.4th at 447.) The FEIR in this case 
imposes a similar form of mitigation by termination of the Project by not allowing the final subdivision 
map to be recorded if the Project applicant cannot demonstrate it has obtained all necessary 
approvals to supply water to the Project. (AR 3917, AR 7728.) The FEIR does not address what 
development is expected to have occurred up to the point at which the Project must present the 
proof of approvals to the DCD as stated in MM USS-1, whether there would be any significant 
environmental effects from proceeding with development up to that point and then terminating the 
Project, and any mitigation measures needed to address those effects. This is an informational 
deficiency in the FEIR. For the reasons stated in Vineyard in this regard, the FEIR violates CEQA for 
failure to disclose any environmental effects from truncating the Project and proposing mitigation for 
any such effects that are likely to be significant.  

As to whether the FEIR improperly defers the mitigation measure, EBMUD cites Communities 
for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70. The Court held the mitigation 
measure in that case for greenhouse gas emissions which included only a general goal of no increased 
emissions without calculations regarding the reductions in the emissions expected from future 
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mitigation measures and the general identification of possible mitigation measures without objective 
standards and with unknown effectiveness did not satisfy CEQA. (Id. at 92-93.) In so holding, the 
Court noted that other cases have held "reliance on tentative plans for future mitigation after 
completion of the CEQA process significantly undermines CEQA’s goals of full disclosure and informed 
decisionmaking; and consequently, these mitigation plans have been overturned on judicial review as 
constituting improper deferral of environmental assessment." (Id. at 92.)  

The mitigation measure in this case has been formulated and states an objective standard for 
measuring success of the mitigation measure, in the sense that all necessary approvals for EBMUD to 
supply water to the Project must be obtained by the Project applicant before a final map will be 
recorded. Obtaining those approvals, however, is dependent on a negotiated agreement with EBMUD 
for the Project applicant to fund vaguely described offsite conservation measures which have not 
been formulated and agreed to, and much of which the FEIR acknowledges is left to the discretion of 
EBMUD and potentially LAFCO through annexation proceedings. (See, e.g., AR 6797, AR 6990.) The 
Court in Preserve Wild Santee v. City of Santee, supra, 210 Cal.App.4th 260 held the EIR in that case 
was inadequate in part based on its improper deferral of mitigation measures for habitat loss for an 
endangered butterfly species. (Id. at 281.) The Court stated that, among other things, "the timing and 
specific details for implementing other Quino management activities discussed in the draft habitat 
plan are subject to the discretion of the preserve manager based on prevailing environmental 
conditions. Consequently, these activities are not guaranteed to occur at any particular time or in any 
particular manner. [¶] It, therefore, appears the success or failure of mitigating the project's impacts 
to the Quino largely depends on what actions the approved habitat plan will require to actively 
manage the Quino within the preserve. 'An EIR is inadequate if "[t]he success or failure of mitigation 
efforts . . . may largely depend upon management plans that have not yet been formulated, and have 
not been subject to analysis and review within the EIR." ' [Citation omitted.]" (Id. [quoting 
Communities for a Better Environment v. City of Richmond, supra, 184 Cal.App.4th at 92].) 

Real Parties, however, argue that there is no CEQA violation in approving the FEIR and the 
Project where another responsible agency, in this case EBMUD, has to exercise discretionary 
authority to approve or disapprove a portion of the Project, impose its own conditions, or impose its 
own mitigation measures to address aspects of the Project within the responsible agency's 
jurisdiction. (See Pub. Res. Code ¶ 21069 [defining responsible agency]; Pub. Res. Code §§ 21153(c), 
21081.6(c); Cal. Code Regs. tit. 14 §§ 15050(b) and 15096(f)(-(h)].) Under these authorities, the fact 
that EBMUD must perform its own discretionary review and approval of the Project within the scope 
of its jurisdiction does not mean mitigation is improperly deferred, but the Guidelines cited also 
recognize an alternative path where the responsible agency challenges the EIR as insufficient for the 
responsible agency to rely on it to perform its discretionary analysis and approval, as EBMUD did 
here. (Cal. Code Regs. tit. 14 §§ 15096(e)(1) and 15050(c).)  

EBMUD also relies on Banning Ranch, supra, 2 Cal.5th 918, which Real Parties do not address 
in their Respondents' Brief. The Court in that case held certification of the EIR violated CEQA based in 
part on its deferral of analysis of protected species habitat potentially affected by the Project to the 
Coastal Commission when the Project came up for permit approval before that agency, even though 
the Coastal Commission objected to the adequacy of the EIR because it did not evaluate alternatives 
to mitigate impacts to the habitat and delineate protected habitat boundaries. (Id. at 931-32, 937-42.) 
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EBMUD's challenges raise deficiency issues similar to Banning Ranch and Preserve Wild Santee that 
are not adequately addressed in the FEIR or by Real Parties' arguments that the FEIR has met the 
requirements of CEQA in regard to the mitigation issue. 

16. CEQA Issues Regarding Substantial Evidence Test Addressing Water Supply 

The Board may exercise discretion to approve the Project and the proposed water supply and 
mitigation for the water supply issues in the EIR, but "it must do so on the basis of information 
collected and presented in the EIR and subjected to the test of public scrutiny." (Save Our Peninsula, 
supra, 87 Cal.App.4th at 131.) This requires an adequate EIR that meets the informational 
requirements of CEQA.  

The Court has concluded for the reasons stated that the FEIR fails to comply with CEQA 
because it does not provide facts and analysis regarding water supply issues noted above from which 
the County and the public participating in the administrative process of addressing the issues in the 
RDEIR could make informed decisions. Even if the same outcome would result if the County had 
complied with CEQA, violation of CEQA's procedures, including its informational requirements for an 
EIR on matters of key significance to the approval of the Project such as water supply, is a prejudicial 
error. (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515.) The Court therefore does not address 
at this time whether substantial evidence exists to support the County's findings regarding the water 
supply issues and consistency with EBMUD's Policies. The FEIR must be decertified at least partially 
based on the CEQA violations stated above. 

F. Issue 3: CEQA Violation Related to Water Treatment Facilities  

EBMUD also raises the sufficiency of the FEIR's analysis of the water treatment facilities to 
address the Expanded Water Supply Project Area. EBMUD argues the County dismissed its concerns 
regarding sizing infrastructure and improperly relied on a "lower maximum day demand rate based 
on unspecified 'conservation measures' " in the WSE, which in turn provides that an appropriate 
maximum daily demand factor would be developed with EBMUD. (EBMUD Op. Brief p. 21, citing AR 
6987, AR 6708-6709.)  

The FEIR discusses the sufficiency of the water treatment facilities based on the estimated 
average gallons per day attributed to the Project (.04 MGD, the equivalent of 48 AFY), the average 
gallons per day of treatment capacity anticipated to be available when the new Walnut Creek water 
treatment facility is completed (115 MGD), and the estimated demand on water treatment facilities 
estimated by EBMUD (96 MGD) without considering the Project (AR 7728.) Real Parties point to the 
small fraction of the total water treatment capacity as supporting the determination in the FEIR that 
no infrastructure capacity improvements would be required to accommodate the Project. (AR 7728.) 
In addition, the County's response to EBMUD's comments explains that EBMUD's comments on 
capacity were based on 1995-2006 data and the basis for the County's conclusion the data was 
outdated and overstated the demand on the water treatment infrastructure. (AR 6987.) EBMUD does 
not pursue the argument in its Reply. The Court finds no CEQA violation regarding the discussion of 
the infrastructure for water treatment both as informally sufficient and supported by substantial 
evidence.  

G. Issue 4: CEQA Violation for Failure to Recirculate EIR After EBMUD's Resolution 
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Declining Service for the Project Based on "Significant New Information" 

"Recirculation of an EIR is required when 'significant new information' is added to an EIR after 
the draft EIR has been circulated for public review. [Citation omitted.]" (King & Gardiner, supra, 45 
Cal.App.5th at 850 (emphasis added).) (See also Pub. Res. Code § 21092.1 ["When significant new 
information is added to an environmental impact report after notice has been given pursuant to 
Section 21092 and consultation has occurred pursuant to Sections 21104 and 21153, but prior to 
certification, the public agency shall give notice again pursuant to Section 21092, and consult again 
pursuant to Sections 21104 and 21153 before certifying the environmental impact report." (emphasis 
added)]; Cal. Code Regs. tit. 14 § 15088.5(a).) "Recirculation is not required where the new 
information added to the EIR merely clarifies or amplifies or makes insignificant modifications in an 
adequate EIR." (Cal. Code Regs. tit. 14 § 15088.5(b)  

The FEIR did not include the EBMUD No Service Resolution though the resolution was 
submitted to the County approximately one month before the County held its July 13, 2021 hearing, 
certified the FEIR and approved the Project. The arguments as to whether the RDEIR should have 
been recirculated raise the question first, whether the EBMUD No Service Resolution was significant 
new information, and second, if it was, the legal effect of failing to include the information in an EIR 
circulated for public comment before the FEIR that was certified.   

The County contends the EBMUD No Service Resolution was not significant new information, 
but merely "clarified" or "amplified" positions taken by EBMUD already disclosed in the RDEIR. 
Therefore, they argue there is no CEQA violation for failure to revise and recirculate the EIR on this 
ground. (King & Gardiner, supra, 45 Cal.App.5th at 580.) In terms of the significance of the EBMUD No 
Service Resolution, the Resolution was more than just a reiteration of EBMUD's position regarding the 
inconsistency of annexation of the Project under its policies and its concerns regarding the impact on 
the customers in its USB of providing water service to the Expanded Water Supply Project Area. In the 
FEIR, the County recognized the significance of an EBMUD Board resolution addressing those issues in 
its response to EBMUD's comments on the RDEIR. (AR 6981 [FEIR [explaining EBMUD's staff 
determination EBMUD Policies are violated does not mean the position is correct, because EBMUD's 
Board would be responsible for making "[a] definitive interpretation" of the Project's consistency" 
with those policies "via a procedure that is deemed appropriate by their staff."]; see also AR 6989.)  

 

With EBMUD as the sole water supplier for the Project, and with the FEIR's repeated reliance 
on EBMUD reaching a negotiated agreement with the Project applicant to supply water to the Project, 
including setting demand estimates, and establishing the level of water savings with an appropriate 
buffer through the implementation of Level E measures acceptable to EBMUD, the determination by 
EBMUD's Board that it will oppose annexing the Project to its service area and supplying water to the 
Project is more than just a reiteration of EBMUD's comments. EBMUD's Board, not just staff, has 
made a formal determination of its position. (See AR 6981, AR 6989.)  

Real Parties argue that LAFCO, not EBMUD, has the ultimate, exclusive authority to determine 
whether annexation and extension of water service by EBMUD to the Project should occur pursuant 
to the Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000, Government Code 
sections 5600-57550 ("LAFCO Act"), including Government Code sections 56036(a), 56021(d), and 
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56100(b). Real Parties contend EBMUD's determination that it cannot and will not annex the portion 
of the Project Site can be overridden by LAFCO. They cite Government Code section 56857 which 
addresses the grounds upon which EBMUD could seek termination of an application process, which 
requires a resolution "based upon written findings supported by substantial evidence in the record 
that the request is justified by a financial or service related concern," as those terms are defined in 
Government Code sections 56857(d)(1) and (2). (Govt. Code § 56857(b).) The statute further provides 
that before termination of the proceedings, "the resolution is subject to judicial review." (Id.)  

The EBMUD No Service Resolution does not state that it is seeking termination of the 
application for annexation pending before LAFCO but there is no complete annexation application 
pending before LAFCO at this time, as the application is not complete without the necessary Project 
approvals and Board resolutions by the County related to the Project. (AR 29040-46; see Henderson 
Decl. and Real Party RJN Exhs. 14-20 [LAFCO annexation application]; Real Parties' Resp. Brief to Sierra 
Club p. 13, ll. 3-10.) Nevertheless, EBMUD's unequivocal opposition to annexation of the Project into 
its service boundary is clearly set forth in the EBMUD No Service Resolution, and LAFCO's stated 
requirement of a "will serve" letter from EBMUD based on the record seems unlikely to materialize. 
(AR 7369 [LAFCO letter], AR 13393 [LAFCO oral comment].)  

The County did not add the EBMUD No Service Resolution to the EIR in this case; it did not 
address it in the FEIR. In Save Our Peninsula, supra, 87 Cal.App.4th 99,-the Court held that presenting 
information to the county board identifying the location for the offsetting groundwater pumping 
location proposed as the mitigation for water supply impacts in the EIR in connection with the 
agency's approval of the project without including that information in the EIR was insufficient and 
violated CEQA, as the agency's decision whether to certify the EIR must be made based on 
"information collected and presented in the EIR and subject to the test of public scrutiny." (Id. at 130-
31.) 

H. Issue 5: CEQA Violation for Failure to Consider Adequate Alternatives to the Project  

Section 15126.6 of the CEQA Guidelines address the information regarding alternatives to the 
proposed project that should be included in the EIR. First, the Guidelines require the EIR to address a 
"range of reasonable alternatives to the project, or to the location of the project, which would 
feasibly attain most of the basic objectives of the project but would avoid or substantially lessen any 
of the significant effects of the project." (Cal. Code Regs. tit. 14 § 15126.6(a).) One of the alternatives 
that should be included is a "no project" alternative, which the FEIR undisputedly contained in this 
case. (Cal. Code Regs. tit. 14 § 15126.6(e).)  

The purpose of identifying the range of alternatives is to address ways the significant 
environmental impacts of the Project may be lessened. (Cal. Code Regs. tit. 14, § 15126.6(b) 
["Because an EIR must identify ways to mitigate or avoid the significant effects that a project may 
have on the environment (Public Resources Code Section 21002.1), the discussion of alternatives shall 
focus on alternatives to the project or its location which are capable of avoiding or substantially 
lessening any significant effects of the project, even if these alternatives would impede to some 
degree the attainment of the project objectives, or would be more costly."].) (See also Save Round 
Valley Alliance v. County of Inyo (2007) 157 Cal.App.4th 1437, 1456-1457.) The consideration of 
project alternatives and the sufficiency of the analysis of the alternatives is reviewed based on a "rule 
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of reason" and the facts of each case, evaluated in light of the statutory purpose. (California Native 
Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 980; Cal. Code Regs. § 15126.6(a) 
["There is no ironclad rule governing the nature or scope of the alternatives to be discussed other 
than the rule of reason."].) " 'If the agency finds certain alternatives to be infeasible, its analysis must 
explain in meaningful detail the reasons and facts supporting that conclusion. The analysis must be 
sufficiently specific to permit informed decision-making and public participation, but the requirement 
should not be construed unreasonably to defeat projects easily.' [Citation omitted.] The infeasibility 
findings must be supported by substantial evidence. (§ 21081.5; Guidelines, § 15091, subd. (b).)" 
(California Native Plant Society v. City of Santa Cruz, supra, 177 Cal.App.4th at 982.) 

The burden is on Petitioners to show that the County's failure to address alternative locations 
for the Project in the FEIR was unreasonable. (California Native Plant Society v. City of Santa Cruz, 
supra, 177 Cal.App.4th at 987, 988 ["The selection [of alternatives] will be upheld, unless the 
challenger demonstrates 'that the alternatives are manifestly unreasonable and that they do not 
contribute to a reasonable range of alternatives.' [Citation omitted.]," quoting Federation of Hillside & 
Canyon Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1265].) Offsite alternatives are 
not required to be considered in every case. (Id. at 993.) Nor does CEQA impose a minimum number 
of alternatives that the County must include in the EIR, as multiple courts have concluded that an EIR 
that addresses only the no project alternative can be sufficient if the statutory purpose of allowing 
the decision makers and the public to make a reasoned choice is served by the alternatives presented. 
(Save Our Access etc. v. Watershed Conservation Authority (2021) 68 Cal.App.5th 8, 31 San 
Franciscans for Livable Neighborhoods v. City and County of San Francisco (2018) 26 Cal.App.5th 596, 
633; Mount Shasta Bioregional Ecology Center v. County of Siskiyou (2012) 210 Cal.App.4th 184, 199 
("Mount Shasta").) 

The Court explained in Mount Shasta that "an EIR's alternatives analysis must begin with the 
project's objectives, for it is these objectives that a proposed alternative must be designed to meet." 
(Mount Shasta, supra, 210 Cal.App.4th at 196-197.) (See also In re Bay-Delta etc. (2008) 43 Cal.4th 
1143, 1163 [addressing a program EIR, stating "The process of selecting the alternatives to be 
included in the EIR begins with the establishment of project objectives by the lead agency."].) While 
the agency cannot identify "an artificially narrow definition" of the purposes and objectives of the 
project, the agency "may structure its EIR alternative analysis around a reasonable definition of 
underlying purpose and need not study alternatives that cannot achieve that basic goal." (Id. at 1166.) 

Petitioners contend the FEIR is procedurally defective because the County unreasonably 
narrowed the alternatives to project sites it considered to those in or near the Danville, San Ramon, 
or Blackhawk areas within or adjacent to the ULL that are presently designated for agricultural uses. 
They argue the County should have considered alternatives within the ULL which would fulfill the 
feasibility factors under the Guidelines even though they were not presently designated for 
agriculture. (Sierra Club Op. Brief pp. 18-19.) Petitioners also argue the County should have 
considered an alternative that has an existing water supply, which would necessarily mean a site 
within the ULL or at least within the EBMUD USB. (Danville Op. Brief p. 33.) Whether the FEIR analyzes 
a reasonable range of project alternatives is predominantly a factual question, subject to review 
under the substantial evidence test. (Cleveland National Forest Foundation v. San Diego Assn. of 
Governments (2017) 17 Cal.App.5th 413, 435 [citing Vineyard, supra, 40 Cal.4th at 435].) 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

130 

The RDEIR lists a number of objectives of the Project, including creating a buffer between 
urban and non-urban uses, creating permanent constraints on development of the Tassajara Valley, 
permanently preserving most of the Project Site, providing permanently protected public open space, 
preserving agricultural uses on the Southern Site, adding housing close to existing transportation and 
utility infrastructure, improving parking and circulation at Tassajara Hills Elementary School, using a 
compact 30-acre development area at the Project Site consistent with surrounding residential uses 
and its topography, and minimizing grading at the Project Site. (AR 3942 [RDEIR Section 5.2 – Project 
Objectives].) Petitioners do not address these stated objectives in their briefs other than the housing 
objective, which Danville characterizes as the "primary" objective of the Project, a characterization 
which ignores the first five stated objectives of the Project which focus on permanent preservation of 
open space and preservation of the Tassajara Valley as a buffer to urban uses and a "green line" 
constraining development. (See Danville Op. Brief pp. 33-36 and p. 35, ll. 9-12; Sierra Club Op. Brief 
pp. 17-20; AR 3311; AR 3942.) The fact that the Project objectives focus on the permanent 
preservation of open space and agricultural land from future urban development in particular in the 
Tassajara Valley as  major purposes of the Project does not mean that the Project objectives were 
artificially narrow. (In re Bay-Delta etc., supra, 43 Cal.4th at 1166 [EIR can reasonably define the 
project purpose and "need not study alternatives that cannot achieve that basic goal," citing as 
examples a project purpose to build an oceanfront hotel or a waterfront aquarium, which would not 
require consideration of inland locations].)  

Petitioners argue that the statements in Brome Declaration Exh. B (August 7, 1990 Order of 
Board adopting proposed 65/35 Land Preservation Initiative – Measure C) stating that the impact of 
the Land Use Initiative and Preservation plan during the 15-year period (ending 2005) would be 
moderated because "there will be a more than adequate supply of development capacity" based on 
growth projections at the time. (Brome Decl. Exh. B p. 26.) They contend the conclusion is 
irreconcilable with the County's determination in the FEIR that there are no suitable alternative 
project sites within the ULL. The argument is founded on the flawed premise that the primary or sole 
objective of the Project is the development of 125 single family residences, but the County's 
objectives focus on different purposes of the Project in addition to providing this additional housing, 
repeatedly citing permanent preservation of open space and creating a permanent buffer and "green 
zone" in the Tassajara Valley. 

The RDEIR addresses the issues that impact potential alternative locations for the Project and  
the County's concern regarding the availability of large enough acreage for dedication and permanent 
preservation, whether the site is within or outside the ULL. (AR 3949-50.) The RDEIR addresses two 
alternative sites, Norris Canyon and Chapparal Court. Contrary to Danville's position, as to the Norris 
Canyon alternative, the residential development area would be entirely within the ULL, and therefore 
have water supply available through EBMUD. (AR 3950-51; but see Danville Op. Brief p. 34, ll. 15-18 
[arguing EIR "offers zero alternatives in which houses get water"].) Most of the land for the residential 
development area in the Chapparal Court alternative is inside the ULL and that site could be eligible 
for EBMUD water service because it could meet Policy 3.01(a)(1) (involving a small portion outside 
the EBMUD USG that is part of a larger development inside the USG. (AR 3951.)  

In both instances, the County ultimately rejected these alternatives for more in-depth 
consideration as "speculative" because the Project applicant does not own the sites, and therefore 
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not feasible alternatives. (AR 3950-3951; Save Found Valley Alliance v. County of Inyo (2007) 157 
Cal.App.4th 1437, 1457, 1465 [court expressed no opinion on feasibility of BLM alternative land 
location for project but EIR inadequate as it did not include independent analysis by the agency of the 
feasibility of alternative location].) Real Parties also point to several other grounds cited by the 
County for rejecting these alternatives, including that the potential dedication or preservation area is 
vastly smaller than the area preserved under the Tassajara Agreement and that the alternative sites 
were likely to involve environmental impacts necessitating mitigation measures similar to the Project 
Site, or potentially greater impacts in some respects, such as traffic, air quality, and greenhouse 
gases. (AR 3650-3651.) As in Mount Shasta, supra, Petitioners do not identify alternative locations 
and show how the alternatives "would have met most of the goals of the Project, would have been 
potentially feasible under the circumstances, or would have reduced overall environmental impacts 
of the Project." (Mount Shasta, supra, 210 Cal.App.4th at 199.)  

The discussion in Vineyard cited by Danville does not address the adequacy of project 
alternatives in the EIR in that case, but rather the adequacy of the discussion of alternative water 
supplies for the project subject to the EIR. (See Danville Op. Brief p. 35, ll. 2-6, Vineyard, supra, 40 
Cal.4th at 432.) Habitat & Watershed Caretakers v. City of Santa Cruz (2013) 213 Cal.App.4th 1277 is 
also distinguishable; the Court held the final EIR failed to comply with CEQA as it "failed to discuss any 
feasible alternative, such as a limited-water alternative, that could avoid or lessen the significant 
environmental impact of the project on the City's water supply." (Id. at 1305.) In that case, the Court 
rejected "the conclusory argument" by the respondents "that there was no need to mention, discuss, 
or analyze a limited-water alternative because it would not avoid the significant impact on water 
supply," because the final EIR included no discussion or analysis at all regarding that alternative such 
that "the decision makers were not provided with any information about the effect that such an 
alternative might have on water supply impacts or other impacts." (Id. at 1304.)  

The Court finds the discussion of alternative locations for the Project in the FEIR to be 
adequate under CEQA.  

I. Issue 6: CEQA Violation by Excluding Tassajara Agreement from Mitigation Program 

Petitioners argue that mitigation measures under CEQA must be subject to "legally binding 
instruments" (Cal. Code Regs. tit. 14 § 15126.4(a)(2)), must be within the lead agency and responsible 
agencies' power to enforce (Cal. Code Regs. tit. 14 § 15040(b)), and must be included in an EIR's 
mitigation monitoring and reporting program. "If the agency finds that mitigation measures have 
been incorporated into the project to mitigate or avoid a project's significant effects, a 'public agency 
shall adopt a reporting or monitoring program for the changes made to the project or conditions of 
project approval, adopted in order to mitigate or avoid significant effects on the environment. The 
reporting or monitoring program shall be designed to ensure compliance during project 
implementation.' (Pub. Resources Code, § 21081.6, subd. (a)(1).)" (Sierra Club v. County of San Diego 
(2014) 231 Cal.App.4th 1152, 1165.) Petitioners contend the County is relying on the Tassajara 
Agreement as a mitigation measure to mitigate significant land use impacts of the Project, and 
impacts on wetlands, notwithstanding the contrary analysis in the FEIR.  

As to the impact on land use, the FEIR determines there are no significant impacts on Land 
Use as a result of the Project without mitigation, and that the Project is consistent with the County's 
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General Plan land use regulations. The FEIR specifically states with respect to "Land Use Policy 3‐14" 
which is to "[p]rotect prime productive agricultural land from inappropriate subdivisions" that the 
Project is consistent. The FEIR explains, "As indicated in Section 3.2, Agricultural Resources, of this 
Draft EIR, the Project Site is not designated Prime Farmland, Unique Farmland, or Farmland of 
Statewide Importance as indicated by the California Department of Conservation’s Important 
Farmland Inventory System and Farmland Mapping and Monitoring Program (California Department 
of Conservation 2012). The Project Site also does not qualify as Prime Farmland under LAFCO law. In 
summary, the Project would be consistent with the proposed land use designations and General Plan 
land use policies regarding growth management, the 65/35 land preservation standard, and the ULL. 
Impact would be less than significant." (AR 3727.) In the Agricultural Resources analysis, the County 
also concluded that the impacts on agricultural resources without mitigation would be less than 
significant, since the Project will not convert any Prime Farmland, Unique Farmland, or Farmland of 
Statewide Importance under CEQA and the California Resources Agency definitions to non-
agricultural use. (AR 3458 [Thresholds of Significance]; AR 3459 [Impact AG-1], AR 3462 [Impact AG-
3].)  

Petitioners cite King & Gardiner, supra, to support their contention that the Tassajara 
Agreement's preservation of approximately 727 acres of agricultural land or a conservation easement 
over that acreage does not make up for the loss of approximately 44 acres of agricultural land, as the 
Tassajara Agreement does not provide replacement or substitute agricultural land for the acreage lost 
to development in the Project. King & Gardiner, however, involved the loss of "agricultural land" that 
qualified as Prime Farmland, Unique Farmland or Farmland of Statewide Significance which was 
considered a significant impact of the project and required mitigation; the requirement that 
mitigation measures be "additive" addressed in that case does not apply here because there was no 
finding of a significant impact on agricultural resources or land use that required mitigation measures. 
(King & Gardiner, supra, 45 Cal.App.5th at 870 and fn. 30; Sierra Club Reply p. 15, ll. 6-7 [mitigation 
measures must be "additive"].) The EIR in that case specifically found the loss of agricultural land, as 
defined in CEQA and the EIR, was significant and proposed mitigation measures to address the annual 
loss of farmland anticipated in the Project, unlike the FEIR in this case. (Id. at 871.) 

The need for mitigation measures under CEQA arises when the agency determines there is a 
significant impact, not when there is a less than significant impact. (See, e.g., Cal. Code Regs. tit. 14 § 
15091, particularly subd. (d) [requiring adoption of mitigation monitoring and reporting program 
made "to avoid or substantially lessen significant environmental effects"].) Petitioners argue that the 
Tassajara Agreement is an integral part of the Project and critical to its success and the justification 
for its approval. (Sierra Club Reply p. 16, ll. 7-15.) The County imposed numerous conditions on the 
approval of the Project, including the Project applicant's dedication of the acreage in the Northern 
and Southern Sites addressed in the Tassajara Agreement. (AR 12268-12306 [COAs]; AR 6-33 
[Resolution Approving Developer Agmt.; Developer Agreement sections 2.010 and Article III].) The 
preservation agreement is also essential to the County's extension of the ULL under CCC Code section 
82-1.018(a)(3).  

There is substantial evidence to support the County's finding that compliance with this 
ordinance by the Project including the Tassajara Agreement is consistent with CCC Code section 82-
1.018(a)(3) and the General Plan, and that the consistency with those land use laws means the Project 
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has a less than significant land use impact at least with respect to the General Plan and Code, though 
not as to the EBMUD Policy for the reasons discussed above. Petitioners have not cited authority that 
such a preservation agreement with the Project applicant means that the agreement must be 
imposed as a "mitigation measure" in the FEIR in order to comply with CEQA where there is no finding 
of significant environmental effects which the Tassajara Agreement is intended to mitigate. (Cal. Code 
Regs. tit. 14 §§ 15091(d), 15097(a) [agency shall create mitigation monitoring and reporting program 
when it has made findings under section 15091].)  

Petitioners also contend that the Tassajara Agreement should have been included in the 
mitigation monitoring and reporting program because it provides mitigation for the Project's impacts 
on wetlands. The FEIR imposes Mitigation Measure MM BIO-3 by which the Project applicant must 
mitigate the loss of wetlands on the Northern Site for the U.S. and State wetlands anticipated to be 
lost and provides for a "detailed Wetland Mitigation Plan" to be prepared, but makes no reference to 
the Tassajara Agreement. (AR 3617-18.) The FEIR also provides that "[i]n lieu of creating waters of the 
U.S. and State on the Project Site, the applicant may also choose to purchase mitigation credits from a 
qualified mitigation bank. (AR 3618.) Petitioners have not demonstrated the County's implicit 
determination that the Tassajara Agreement is not a mitigation measure for the loss of wetlands is 
not supported by substantial evidence.  

J. Issue 7: CEQA Violation Adopting Statement of Overriding Considerations Without 
Consideration of Alternatives that Would Lessen Unavoidable Adverse Impacts 

Petitioners' argument that the County failed to consider mitigation measures for the Project's 
significant unavoidable impacts on freeways, highway congestion, and greenhouse gas emissions 
before making its statement of overriding conditions is based on Petitioners' arguments that the 
County failed to properly evaluate feasible alternative locations for the Project within the ULL. (Sierra 
Club Op. Brief p. 24, ll. 21-27, citing to Section IV.D. of its brief addressing Project alternatives.) 
Petitioners also argue, based on their arguments the Tassajara Agreement should have been included 
as a mitigation measure for land use impacts or loss of wetlands, the County failed to evaluate the 
Tassajara Agreement as a mitigation measure that would lessen those unavoidable impacts. (Sierra 
Club Op. Brief p. 24, l. 27 – p. 25, l. 2, citing to Section IV.E. of its brief addressing the Tassajara Project 
as a mitigation measure for land use, loss of agricultural resources, and wetlands.) For the reasons 
stated above, the arguments are not persuasive. (See also AR 3947 [RDEIR Section 5.4.2 rejecting for 
the reasons stated a reduced intensity alternative to the Project evaluated in the RDEIR].)  

The County's determination in the statement of overriding conditions that the benefits of the 
Project outweigh its unavoidable significant environmental effects is reviewed for abuse of discretion, 
and Petitioners have not demonstrated the County's conclusions regarding the infeasibility of 
alternative project locations within the ULL are not supported. (See City of San Diego v. Board of 
Trustees of California State University (2015) 61 Cal.4th 945, 967.) Petitioners have not demonstrated 
the County failed to comply with the requirements of CEQA Guidelines section 15093 governing 
statements of overriding conditions, or that the County's findings that the benefits of the Project are 
sufficient to warrant its approval despite its unavoidable significant consequences are not supported 
by substantial evidence. (Cal. Code Regs. tit. 14 §§ 15092(b)(2), 15093(a).)  

K. Issue 8: CEQA Violation by Failure to Respond to Public Comments 
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Petitioners contend the County violated CEQA by failing to adequately respond to comments 
made by the Town of Danville on the DEIR and RDEIR. The County was not required to respond to 
general comments by Danville regarding the development in its September 2014 letter sent 18 
months before the DEIR was prepared, as the County was only required to respond to comments 
made after the DEIR was prepared and circulated for review in May 2016. (Paulek v. Department of 
Water Resources (2014) 231 Cal.App.4th 35, 48-49.) 

Petitioners assert the County failed to respond to Danville's comments in its July 18, 2016 
letter commenting on the DEIR and cite a page from the FEIR responding to Danville's November 30, 
2016 comment letter on the RDEIR. (Sierra Club Op. Brief p. 26, ll. 5-8, citing AR 6890.) The County, 
however, prepared and included in the FEIR separate, detailed responses to both the November 30, 
2016 letter and the July 18, 2018 letter. (AR 6851-6870 [Danville 11/30/3016 letter]; AR 6871- 6890 
[County Resp. in FEIR]; AR 7383-7422 [Danville 7/18/2016 letter]; AR 7423-7438 [County Resp. in 
FEIR].) Petitioners do not cite to or address at all the County's detailed response to Danville's July 18. 
2016 letter. They have not met their burden of demonstrating the County committed a violation of 
CEQA by not responding to Danville's comments in light of the County's 16-page, item-by-item 
response. (AR 7423-7438.)  

L. Issue 9: CEQA Violation Regarding Conflicting Acreages Subject to Preservation Area 

Danville asserts a violation of CEQA because of discrepancies in the amount of acreage 
subject to dedication under the Tassajara Agreement, as the acreage to be dedicated is in some 
instances stated as 710 acres and in others 727 acres. (Danville Op. Brief pp. 23-26.) Danville states it 
only became aware of this discrepancy in preparing its Opening Brief. (Danville Op. Brief p. 24, ll. 27-
28.) Real Parties try to explain the discrepancy, not altogether effectively, based on the offer of seven 
acres to SRVFPD and the initial uncertainty as to whether EBRPD would take title to the entire 24 
acres designated for "nonurban" uses. (Real Parties' Resp. Brief to Danville p.5, ll. 9-21.)  

Nevertheless, Real Parties argue that Danville's CEQA violation claim on this ground cannot be 
considered by the Court because Danville failed to exhaust its administrative remedies regarding this 
issue. Public Resources Code section 21177 codifies the exhaustion of administrative remedies rules 
for CEQA. (Defend Our Waterfront v. State Lands Com. (2015) 240 Cal.App.4th 570, 581.) Under the 
statute, the petitioner must generally have "objected to the approval of the project orally or in 
writing" before the notice of determination, and "the alleged grounds for noncompliance" with CEQA 
must have been "presented to the public agency orally or in writing by any person during the public 
comment period provided by this division or before the close of the public hearing on the project 
before the issuance of the notice of determination." (Pub. Res. Code § 21177 subd. (a) and (b).) 

The petitioner itself does not have to have raised the issue; if the petitioner participated in 
the administrative proceedings, the petitioner can raise grounds for noncompliance raised by other 
commenters during the public comment period or before the close of the public hearing. (Bakersfield 
Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1199 ["The petitioner may 
allege as a ground of noncompliance any objection that was presented by any person or entity during 
the administrative proceedings. [Citation omitted.]" quoting Resource Defense Fund v. Local Agency 
Formation Com. (1987) 191 Cal. App. 3d 886, 894]; Galante Vineyards v. Monterey Peninsula Water 
Management Dist. (1997) 60 Cal.App.4th 1109, 1118-1119.) "Although it is true the plaintiff need not 
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have personally raised the issue [citation omitted], the exact issue raised in the lawsuit must have 
been presented to the administrative agency so that it will have had an opportunity to act and render 
the litigation unnecessary. [Citation omitted.]" (Resource Defense Fund v. Local Agency Formation 
Com. (1987) 191 Cal.App.3d 886, 894, disapproved on other grounds in Voices of the Wetlands v. 
State Water Resources Control Bd. (2011) 52 Cal.4th 499, 529.)  

"To satisfy the exhaustion doctrine, an issue must be 'fairly presented' to the agency. [Citation 
omitted.] Evidence must be presented in a manner that gives the agency the opportunity to respond 
with countervailing evidence. [Citation omitted.]" (Citizens for Responsible Equitable Environmental 
Development v. City of San Diego, supra, 196 Cal.App.4th at 527-528.) "Generalized objections are not 
sufficient to preserve specific legal and factual issues for judicial review. [Citations omitted.]" 
(Harrington v. City of Davis (2017) 16 Cal.App.5th 420, 440-441 [in non-CEQA case, holding petitioner 
failed to exhaust administrative remedies that changes to the property triggered accessible parking 
requirements under the Building Code by generally disputing the City's determination that accessible 
parking was not required].) (See also Cleveland National Forest Foundation v. San Diego Assn. of 
Governments (2017) 17 Cal.App.5th 413, 446-447 [holding petitioner failed to exhaust administrative 
remedies regarding impacts to small farms].) 

Danville's comments on the RDEIR which it cites to demonstrate it raised the acreage 
discrepancy of 710 or 727 acres for preservation do not address that issue; they are directed toward 
the alleged instability or inaccuracy of the Project description regarding the "urban" uses, the "true" 
acreage comprising the urban development for the residential project, versus the portion of the 
Project designated as "nonurban" uses for purposes of CCC Code section 82-1.018(a)(3) to extend the 
ULL. (AR 7384; AR 7392 [explaining why the EIR did not provide an accurate and stable project 
description, arguing the EIR mischaracterized the development portion of the land to bring the 
extension of the ULL within the 30-acre limit of CCC Code section 82-1.018(a)(3); citing a "misleading 
description of the residential development area" with "all 'urban development' " to occur with the 
"30-acre Residential Development Area" when Danville argued the "nonurban uses" such as the 
stormwater detention basin and grading areas are not nonurban uses].) Danville also cites a 
statement by Kevin Lew during the hearing before the Board. (AR 13573-74.) Mr. Lew's statement 
does not raise any discrepancy regarding the Project description as to the amount of acreage subject 
to preservation or dedication. (AR 13573-74 ["[T]o quote Hillesheim, quote, If I strike this down and in 
a couple of years If the Urban Limit Line is extended, what's preventing the developer from saying, 
quote, forget it, I'll go for 600 acres. [¶] I would offer then let the developer pursue developing 600 
acres."].) Danville does not point to any other information in the record that suggests the acreage 
discrepancy it raises in its briefing was raised in the administrative proceedings below to provide the 
Board and the County the opportunity to address this concern. 

Though not cited by the parties in the context of the exhaustion of this issue, one of the 
citations to the record in the briefing indicates that the County was in fact actually aware of questions 
raised concerning the amount of land subject to preservation and dedication in relation to the Project 
and the Tassajara Agreement. The Court considers the following information in the FEIR in 
determining whether the issue of the acreage discrepancy was exhausted. {Save Agoura Cornell Knoll 
v. City of Agoura Hills (2020) 46 Cal.App.5th 665, 680 [the "court independently reviews the 
administrative record to determine whether the exhaustion of administrative remedies doctrine 
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applies."].) 

In the FEIR, the County addressed the relationship between the Project and the Tassajara 
Agreement, stating "Some commenters requested clarification of what lands are proposed to be 
preserved under the Project." (AR 6802 (emphasis added).) This section of the FEIR then addresses in 
a full paragraph the acreage to be dedicated. This Response in the FEIR shows that the County was 
aware of questions regarding the acreage that would be dedicated. The Court will therefore consider 
the issue. 

The County's Response in the FEIR reiterates that 101 acres of the Northern Site would be 
conveyed to EBRPD or the Regional Parks Foundation as would 609 acres of the Southern Site, which 
totals 710 acres. (AR 6802.) The FEIR then continues, "In other words, the [Tassajara Agreement] 
would require the parties to support the dedication and permanent preservation of land at two 
locations comprising a total of approximately [727] acres of the Project Site (collectively the 
"Dedication Area"). (AR 6802.) The FEIR states 7 acres may be dedicated to SRVFPD, if not accepted 
by SRVFPD, then that acreage would also be dedicated to EBRPD, a total of 717 acres based on the 
acreage identified by the County in this response. (AR 6802.)  

This Response in the FEIR confirms that the Dedication Area will be comprised of 727 acres, 
but it does not provide an explanation of the gap between 710 (or 717 acres) to be dedicated, adding 
the 101 and 609 acres (and the 7 acres potentially for SRVFPD) and the 727 acres defined as the 
Dedication Area under the Tassajara Agreement.  

Real Parties argue that the discrepancy between the references to 710 and 727 acres in the 
FEIR as the "Dedication Area" exist because of questions as to what land within the 24 acres of 
nonurban uses EBRPD would take title to and whether SRVFPD would take title to the 7 acres offered 
to the fire service as part of the dedication and the Tassajara Agreement. (Real Parties' Resp. Brief p. 
27, l. 19 -p. 28, l. 6 [citing AR 200, AR 3367 and explaining questions as to whether GHAD would annex 
and "own" graded property, or HOA for the Residential Development Area, or EBRPD.) More 
important, they argue that the difference between 710 (the minimum undisputed acreage to be 
transferred to EBRPD), 717 (with the 7 -acre SRVFPD portion), or 727 acres (per the Tassajara 
Agreement) address only title and ownership issues, not environmental issues, the physical 
components of the Project, or the uses of the Project Site. (Real Parties' Resp. Brief p. 28, ll. 7-22.) The 
question then is whether the discrepancy is a CEQA violation and whether any violation is prejudicial 
error. (Stop Syar, supra, 63 Cal.App.5th at 452 [no presumption error is prejudicial].) 

Danville does not argue the Project description is "'unstable" because the description of any 
portions or dimensions of the Residential Development Area, nonurban uses, pedestrian staging 
areas, grading, and other similar and related components of the 771 acres changed, whether the 
"Dedication Area" is 710 or 727 acres. Danville does not respond to Real Parties' arguments and 
citations that the Dedication Area acreage variance between 710 to 727 relates to title issues, not any 
of the land uses or environmental issues associated with the portion of the Project Site that will be 
developed in some fashion. Under Stop Syar, the Court concludes any error in the County's failure to 
include the "errata" to the RDEIR changes to the acreage identified as "Dedication Area" is not 
prejudicial under the circumstances.  

M. Issue 10: CEQA Violation Based on Inadequate Evaluation of Cumulative Impacts on 
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Biological Resources, Unsupported by Facts, Reasoned Analysis or Substantial Evidence 

Petitioners bear the burden of establishing the inadequacy of the FEIR’s analysis of the 
cumulative impacts of the Project. (Center for Biological Diversity v. California Department of 
Conservation (2019) 36 Cal.App.5th 210, 243 ("Center for Biological Diversity").) The CEQA Guidelines 
define cumulative impact, including "the change in the environment which results from the 
incremental impact of the project when added to other closely related past, present, and reasonably 
foreseeable probable future projects. Cumulative impacts can result from individually minor but 
collectively significant projects taking place over a period of time." (Cal. Code Regs., tit. 14, § 15355.) 
On the other hand, the CEQA Guidelines also provide that "A project's contribution [to cumulative 
impacts] is less than cumulatively considerable if the project is required to implement or fund its fair 
share of a mitigation measure or measures designed to alleviate the cumulative impact." (Cal. Code 
Regs. tit. 14 § 15130, subd. (a)(3).) 

The CEQA Guidelines also provide guidance on the nature and depth of the discussion of 
cumulative impacts required in an EIR. "The discussion of cumulative impacts shall reflect the severity 
of the impacts and their likelihood of occurrence, but the discussion need not provide as great detail 
as is provided for the effects attributable to the project alone. The discussion should be guided by the 
standards of practicality and reasonableness, and should focus on the cumulative impact to which the 
identified other projects contribute rather than the attributes of other projects which do not 
contribute to the cumulative impact." (Cal. Code Regs., tit. 14 § 15130(b).) If the lead agency 
examines a project with "an incremental effect that is not 'cumulatively considerable,' " the agency 
has to "briefly describe its basis for concluding the incremental effect is not cumulatively 
considerable." (Cal. Code Regs. tit. 14 § 15130(a).) The agency's discussion of the lack of cumulative 
impact should "identify facts and analysis supporting" its conclusion. (Cal. Code Regs. tit. 14 § 
15130(a)(2).) (See also Association of Irritated Residents v. County of Madera (2003) 107 Cal.App.4th 
1383, 1403.) 

The RDEIR's discussion and analysis of the plant and wildlife species potentially impacted by 
the Project and mitigation measures to address its impacts is lengthy and detailed, and supported by 
extensive additional documentation in Appendix C. (AR 3542-3615 [RDEIR]; AR 4431-5072 [App. C].) 
Danville's argument suggests that whether the cumulative impacts analysis on biological resources is 
sufficient is somehow confined only to the pages of the cumulative impacts section of the RDEIR (AR 
3924-3925, AR 3928-3929). The cumulative impacts analysis and the County's conclusions that the 
Project's contribution to cumulative impacts is not cumulatively considerable are clearly founded in 
large part on the detailed biological resources analysis in other portions of the RDEIR and Appendix C. 
(AR 3928-3929.) 

The cumulative impact discussion indicates that development and growth in the area have 
already resulted in cumulatively significant impact on biological resources. (AR 3928 ["Recent 
development patterns and growth in the area that are due to the loss of potential habitat for rare 
species have resulted in an existing cumulatively significant impact to biological resources."].) The 
discussion of cumulative impacts on biological resources summarizes the Project impacts and the 
mitigation measures that the RDEIR concludes will reduce the impacts on the special -status plant and 
wildlife to less than significant, which addresses the reasons why the Project will implement measures 
to alleviate the Project's contribution to cumulative impacts. (AR 3928-3929.) The RDEIR states that 
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the projects identified in the vicinity must also "mitigate for impacts on special‐status plant and 
wildlife species in a manner similar to the Project" as they would similarly be bound by the 
conservation laws. (AR 3929.) "Therefore, the Project, in conjunction with other existing, planned, 
and probable future projects, would not have a cumulatively significant impact related to biological 
resources." (AR 3929.)  

Petitioners have the burden of demonstrating the County's abuse of discretion under CEQA as 
to the cumulative impacts analysis, the sufficiency of which is guided by "practicality and 
reasonableness" and only needs to "briefly" describe why the cumulative impact is not considerable. 
(Cal. Code Regs. tit. 14 § 15130 subd. (a) and (b).) Petitioners have not challenged the sufficiency of 
the biological resources analysis and the conclusions that the Project's impacts will be reduced to less 
than significant. Since this Project after mitigation will not have a significant impact on biological 
resources, and others in the vicinity subject to the same conservation requirements for biological 
resources must meet similar conservation and mitigation requirements, which Petitioners do not 
contest, Petitioners have not met their burden to demonstrate that the facts and analysis stated 
above do not provide adequate information and sufficient evidence to support the cumulative impact 
determination on biological resources, particularly in light of the totality of the RDEIR's materials and 
discussion of biological resources.  

Petitioners cite Preserve Wild Santee, supra, 210 Cal.App.4th 260. (Danville Op. Brief p. 32, ll. 
11-13.) That case held the cumulative impacts analysis on biological resources was sufficient based on 
(1) the EIR's assumption subsequent developments, which were in the early planning stages at the 
time the EIR was certified, would comply with previously approved land use documents that were 
subject to the same conservation goals, and (2) the biological resources technical report which 
evaluated the project's own impacts, which would be mitigated below significant levels, and the 
requirement that the other projects in the early planning stages would also be required to meet or 
exceed the land use and conservation plan requirements. (Id. at 277-278.) That case supports that the 
cumulative impacts analysis of the EIR is not to be reviewed in a vacuum without reference to the 
totality of the extensive biological resources analysis and mitigation measures analyzed elsewhere. 
Danville has not pointed to any evidence in the record that the County's analysis that the Project will 
not have cumulatively considerable impact on biological resources in light of the mitigation measures 
which have reduced the impact to less than significant is unsound or unsupported. (See Save the El 
Dorado Canal v. El Dorado Irrigation District (2022) 75 Cal.App.5th 239, 263 [substantial evidence 
challenge not considered where petitioner failed to demonstrate with citations to the record EIR's 
analysis was insufficient].) 

N. Issue 11: CEQA Violation Based on Failure to Provide Information Regarding the 
Project's Inconsistencies with the General Plan 

CEQA requires an EIR to describe inconsistencies of the Project with the General Plan. (Cal. 
Code Regs., tit. 14, § 15125, subd. (d); North Coast Rivers Alliance v. Marin Municipal Water Dist. Bd. 
of Directors (2013) 216 Cal.App.4th 614, 632 ["Because EIRs are required only to evaluate 'any 
inconsistencies' with plans, no analysis should be required if the project is consistent with the 
relevant plans.' [Citations omitted.]"].) CEQA does not require the EIR to address "potential" 
inconsistencies, only actual inconsistencies. (Stop Syar, supra, 63 Cal.App.5th at 463.) 
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RDEIR includes several pages addressing the consistency of the Project with the General Plan. 
(AR 3723-3732.) To the extent this claim raises a CEQA violation, the Court has evaluated the grounds 
cited in Section III.A.1.-6. above raised by Petitioners as to why the Project is inconsistent with the 
General Plan and CCC Code and has found no inconsistency on those grounds that was required to be 
disclosed in the FEIR. (Stop Syar, supra, 63 Cal.App.5th at 463.) 

X. Evidentiary Issues 

A. Requests for Judicial Notice 

Petitioners jointly request the Court take judicial notice of a series of documents, including (1) 
official records of the County related to the enactment of Measure C as a ballot measure (Pets. RJN 
¶¶ 1-3 and Brome Decl. Exhs. A-C); (2) official records of the County related to the enactment of 
Measure L (Pets. RJN ¶¶ 4-8 and Brome Decl. Exhs. D-H); (3) County 2016 Mid-Term Review of the 
ULL (Pets. RJN ¶ 9 and Brome Decl. Exh. I); and (4) the Urban Water Management Plan 2020 adopted 
by EBMUD dated June 2021 (Pets. RJN ¶ 10 and Kline Decl. Exh. J.).  

In the Sierra Club Case, the County Respondents filed a request for judicial notice, asking the 
Court take judicial notice of provisions of the Contra Costa County Code, specifically CCC Code 
Chapter 82-1 and CCC Code section 16-4.020 as well as the final Tassajara Agreement executed by the 
County. (County RJN Exhs. 1-3.)  

Real Parties have requested the Court take judicial notice of over 20 documents, including (1) 
documents related to the City of San Ramon's notice, public hearing, and resolution authorizing the 
Tassajara Agreement (RP RJN ¶¶ 1-6, Henderson Decl. ¶¶ 2-7, and Compendium of Documents 
("COD") (Exhs. 1-6); (2) East Bay Regional Park District's notice, public hearing, and resolution 
authorizing the Tassajara Agreement (RP RJN ¶¶ 7-10, Henderson Decl. ¶¶ 7-11, and COD Exhs. 7-10); 
(3) final Tassajara Agreement executed by County, City of San Ramon, and East Bay Regional Park 
District (RP RJN ¶ 11, Henderson Decl. ¶ 12 and COD Exh. 11); (4) May 2016 proposals for amendment 
of Sphere of Influence and annexations to cover Tassajara Parks (collectively "Annexation Proposals") 
(RP RJN ¶¶ 12-14, Henderson Decl. ¶¶ 13-15 and COD Exhs. 12-14); (5) Alameda and Contra Costa 
County LAFCO agendas, reports, and meeting minutes concerning Annexation Proposals and transfer 
to Contra Costa County LAFCO (RP RJN ¶¶ 15-20, Henderson Decl. ¶¶ 16-21 and COD Exhs. 15-20); (6) 
EBMUD Comment letter on Alamo Creek Project dated July 5, 2001 (RP RJN ¶ 21; Henderson Decl. ¶ 
22 and COD Exh. 21.), 

No party has objected to the Court taking judicial notice of the documents subject to these 
requests. 

The Court grants the unopposed requests, taking a broad view of the meaning of "relevance" 
under the Evidence Code, and in that in certain instances both sides rely on some of the documents 
for which the parties request judicial notice. Pursuant to Evidence Code sections 452(b) and (c), the 
Court takes judicial notice of the existence of these documents, almost all of which are legislative 
enactments or other government records, but subject to the usual rules and limitations on judicial 
notice. (StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457 fn. 9 [judicial notice of a 
document "includes the existence of a document" but does not extend to "the truthfulness and 
proper interpretation of the document" if they are disputable]; Apple Inc. v. Superior Court (2017) 18 
Cal.App.5th 222, 241 ["judicial notice of a document does not extend to the truthfulness of its 
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contents or the interpretation of statements contained therein, if those matters are reasonably 
disputable," citing C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103–1104 and 
Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113.) (Cf. Scott v. 
JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752, 754 [in connection with judicial notice 
of a government document, stating, "Where, as here, judicial notice is requested of a legally operative 
document—like a contract—the court may take notice not only of the fact of the document and its 
recording or publication, but also facts that clearly derive from its legal effect" and "whether the fact 
derives from the legal effect of a document or from a statement within the document, the fact may 
be judicially noticed where, as here, the fact is not reasonably subject to dispute."].) The Court also 
notes that some of the relevance of some of the documents seem more tenuous than others, in 
particular Henderson/COD Exh. 21 (2001 comment letter on Alamo development) and Kline Exh. J 
(June 2021 EBMUD Urban Water Management Plan). 

In addition, the Court is cognizant of the limitations on its consideration of legislative history 
in interpreting a statute. These limitations are discussed in detail in Kaufman & Broad Communities, 
Inc. v. Performance Plastering, Inc. (2005) 133 Cal.App.4th 26. For example, the legislative history "as 
a general rule in order to be cognizable . . . must shed light on the collegial view of the Legislature as a 
whole. [Citation omitted.]" (Id. at 30 [statements of individual legislator or author of the bill generally 
are not considered because the Court must ascertain the "intent of the Legislature as a whole"].)(See 
also Hesperia Citizens for Responsible Development v. City of Hesperia (2007) 151 Cal.App.4th 653, 
659.)  Further, as set forth in the tentative ruling, resort to legislative history to aid in the 
interpretation of the statute is appropriate only if the Court cannot discern the meaning from the 
plain language of its terms. 

B. SSAR 

The County filed the SSAR concurrently with the Respondents' Briefs and the County's 
Joinder/Opposition without first conferring with the Petitioners and without obtaining Petitioners' 
consent or an order for augmentation of the record. Sierra Club Parties have objected to the Court's 
consideration of the SSAR.  

The document is a lengthy letter, over 200 pages, from counsel for Real Parties to the Board 
sent shortly before the June 13, 2021 hearing on the approval of the Project. The Court's version of 
the SSAR as scanned and filed in Odyssey is out of order and possibly incomplete, though the Court 
did not try to assemble the out of order pages in consecutive pagination to determine what, if any, 
pages were missing. The document should be re-filed in proper order be properly paginated order 
prior to the hearing on the merits of the Petition. 

On the merits of whether the Court should consider the SSAR, the letter appears to have been 
sent to the Board prior to the hearing on the approval of the Project. The objections raised by 
Petitioners do not assert the document is not a proper part of the administrative record in this case, 
except because of the timing and manner in which it was added, after the opening briefs were filed 
and without advance notice to and consent by the Petitioners. If the document should be part of the 
administrative record before the Court and was not intentionally omitted from the record by the 
County when the AR was certified, and the Court has no evidence before it to suggest the County 
intentionally failed to include it, then the Court is inclined to allow the SSAR, subject to Petitioners 
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having a full and fair opportunity to address it if they contend they have not had that opportunity. 
The Court has requested Petitioners address that issue at the hearing, and potentially in supplemental 
briefing. 

V. Conclusion 

For the reasons stated, the Court grants in part the petition based on the violations of CEQA 
set forth which the Court finds constitute prejudicial error by the County in certifying the FEIR and 
approving the Project based on a deficient EIR.  

 
 

  

    

27. 9:00 AM CASE NUMBER:  MSN21-1525 
CASE NAME:  TOWN OF DANVILLE  VS.  CONTRA COSTA COUNTY 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 

Appearances Required. Parties shall appear in person [or by Zoom].  

Before the Court is a petition for writ of mandate filed by Town of Danville ("Danville") 
against Contra Costa County and the Contra Costa County Board of Supervisors as Respondents. FT 
Land, LLC; Meach, LLC; BI Land, LLC; and TH Land, LLC (collectively "Real Parties" or sometimes 
"Developer" or "Project applicant") are presently named as Real Parties in Interest.  

This is the Court's tentative ruling. The Court's tentative ruling is to grant the petition in part 
on the grounds and for the reasons detailed below.  

The Court intends to schedule a date and time for oral argument on the petition and this 
tentative ruling when the parties appear for the hearing. The Court will take the matter under 
submission after oral argument before issuing its final ruling on the petition. 

As a preliminary matter, as discussed more fully below, Danville shall promptly file its 
Opening Brief in this Action. In addition, Danville shall submit a proposed order on the stipulation 
addressing the administrative record, briefing and partial consolidation of the actions filed January 7, 
2022 in this case.  

In addition, the County is directed to re-file its pleading with the Second Supplemental 
Administrative Record, with the exhibit in proper order, as addressed more fully below., prior to the 
oral argument on the merits, in which the issue of whether the Court should consider the SSAR and 
on what conditions will be addressed, as set forth below.  

The Court requests that the parties be prepared to address at the hearing whether the parties 
should submit supplemental briefs on any or all of the following issues and if so, the deadlines for 
briefs and scheduling of oral argument in light of the additional briefing: 

2. Regarding Petitioners' objections to the County's Second Supplemental 
Administrative Record ("SSAR") filed concurrently with the Respondents' Briefs, whether Petitioners 
contend (a) for reasons other than the untimely filing, the document is not properly part of the 
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administrative record in this case; (b) specifically how they were prejudiced by the late filing, 
including why they did not have an adequate opportunity to address in their Reply Briefs any issues 
arising from the Respondents' reliance on the SSAR in the Respondents' Briefs; and (c) what additional 
time and/or briefing, if any, Petitioners need to address the merits of the SSAR and any arguments 
made by Respondents in their briefs based on the SSAR. Further, regardless of the Court's final 
determination whether to consider the SSAR, if Respondents and Real Parties wish the Court to 
consider it, the document must be re-scanned and re-filed in properly consecutively paginated form, 
as set forth below. 

3. The conflicting positions on the following issue: If the ULL is extended by the County, 
and EBMUD is asked to provide water service to the Project only after the extension, then (a) whether 
the annexation policies "remain the same and dictate that EBMUD will not annex the Project area" 
(EBMUD position, EBMUD Op. Brief p. 19, fn. 8), or (b) whether the extension of the ULL resolve the 
inconsistency with EBMUD's Policy 3.01, and its other annexation policies because the area will then 
be within the ULL; and (c) whether the County's extension of the ULL automatically compels EBMUD 
to provide water service to the Project because will be within the ULL, despite the EIR's repeatedly 
statements that both EBMUD and LAFCO must approve the area's annexation to EBMUD's service 
area.  

4. Whether the Petitioners waived the claim that approval of the Project is inconsistent 
with the General Plan requirement that new development must demonstrate an adequate water 
supply as alleged in the first cause of action of EBMUD's Amended Petition. 

5. When and in what manner was the sewer pump station in the "final approved version 
of the Project" located within the 30-acre urban use Residential Development Area (see Real Parties' 
Resp. Brief to Danville p. 22, fn. 14, citing AR 47, and compare to AR 3378 [RDEIR p. 2-13 and fn. 2]; 
and if the change in the Project was made after the RDEIR was circulated for public comment or after 
the FEIR was prepared, whether the County's change in the Project at either of those times resulted in 
a violation of CEQA. Further, the parties shall address ownership of the 7 acres on the Northern Site 
for “other” purposes, such as the detention basin (see, e.g., AR 42), the impact on the expansion of 
the ULL, and consistency with CCC Code section 82-1.018(a) and (b) and the General Plan. 

6. Whether there is authority for the proposition that a land use designation of "urban 
use" or "nonurban use" involving infrastructure is dependent on the land use the infrastructure 
supports, particularly where the County land use ordinances in this case employ other land use terms 
such as "public/semi public" that include infrastructure uses and characterize them as "nonurban."  

7. Based on the Court's tentative ruling to grant, in part, the petition on the grounds and 
for the reasons set forth in detail below, the appropriate remedy(ies) that should be provided for the 
CEQA violations found by the Court.  

XI. Case Background 

On July 13, 2021, the County of Contra Costa and its Board of Supervisors (collectively, "the 
County" or "Respondents") took a series of actions related to the approval of the development of 125 
single-family residences in the Tassajara Valley near the Town of Danville and the City of San Ramon 
(referred to herein as the "Tassajara Development" or the "Residential Development") on 30 acres of 
land ("Residential Development Area") that is part of the 771-acres in the Tassajara Valley defined as 
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the "Project." These actions taken by Respondents include, among others: (1) certifying a Final 
Environmental Impact Report ("FEIR") related to the Tassajara Development, and adopting a 
Mitigation Monitoring and Reporting Program ("Mitigation Program") and a statement of overriding 
conditions; (2) adopting a resolution approving the Development Agreement for the Tassajara 
Development and 125 conditions for approval of the Project ("COAs"); (3) amending the Urban Limit 
Line ("ULL") to incorporate the 30 acres on which the 125 residences comprising the Tassajara 
Development are located; (4) approving the County entering into the Agreement Regarding 
Preservation and Agricultural Enhancement in the Tassajara Valley ("Tassajara Agreement") by which 
approximately 727 acres outside the ULL will be offered for dedication to the East Bay Regional Park 
District; (5) amending the General Plan by re-zoning the land comprising the Project from AL 
(agricultural land) to designate the 30 acres of the Residential Development single-family residential, 
high density, parks and recreation, and Public/Semi-Public; and (6) vesting a tentative subdivision 
map to subdivide the 125 single family residences (collectively "Project Approvals"). (Administrative 
Record ("AR") 1-5 [Notice of Determination re FEIR, Mitigation Program, statement of overriding 
conditions], 6-8 [Ord. No. 2021-23 -Development Agreement], 34-35 [Ord. No. 2021-24 - rezoning], 
36-41 [Res. No. 2021-216 – General Plan Amendment, change in ULL, Tassajara Agreement]; AR 39-40 
[tentative map approval]; AR 12268-12306 [COAs].)  

EBMUD filed a petition for writ of mandate and subsequently a first amended petition for writ of 
mandate challenging these actions, initiating Case No. MSN21-1274 ("EBMUD Case"). The Sierra Club 
and others joined together (collectively the "Sierra Club Parties" or sometimes "Sierra Club" for 
convenience) in a separate petition for writ of mandate and complaint for declaratory and injunctive 
relief, initiating Case No. MSN21-1509 ("Sierra Club Case"). Sierra Club Parties also filed a First 
Amended Petition for Writ of Mandate on August 13, 2021. Town of Danville filed a separate petition 
for writ of mandate, initiating Case No. MSN21-1525 ("Danville Case").  

Real Party FT Land LLC is listed as the Project applicant, and Real Parties Meach LLC, BI Land LLC, 
and TH Land LLC are the owners of the land subject to the Project and are included as Real Parties in 
each of the cases. City of San Ramon and the East Bay Regional Park District ("EBRPD") were named as 
additional real parties in interest in this case and in the Sierra Club Parties' case. They have been 
dismissed without prejudice pursuant to a Stipulation and Order filed November 2, 2021 in the 
EBMUD Case. A similar stipulation, without an order, was filed October 26, 2021 in the Sierra Club 
Case. A request for dismissal without prejudice of the City of San Ramon and EBRPD was filed and 
entered in the Danville Case. 

These cases are partially consolidated to allow preparation of a single administrative record, and 
for briefing and hearing, pursuant to the Stipulation Regarding Administrative Record Preparation and 
Certification, Partial Consolidation of Related Cases, and Briefing and Hearing Schedule and Page 
Limits filed January 18, 2022 ("Partial Consolidation Order"). A similar stipulation was filed in the 
Danville Case, without an order, and no stipulation or order was filed in the Sierra Club Case. The 
parties have clearly treated the Partial Consolidation Order as applying in all three cases. The Court 
has requested the parties take steps to file the documents necessary in the Sierra Club and Danville 
Cases to ensure the terms of the parties' stipulation and Partial Consolidation Order appear in these 
cases. EBMUD, Sierra Club Parties and Town of Danville are collectively sometimes referred to herein 
as "Petitioners."  
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E. General Factual Background 

The Project includes a 155-acre Northern Site and 616-acre Southern Site. In addition to the 
30-acre Residential Development Area with the 125 single-family residences on the Northern Site, the 
Project will include a pedestrian staging area that will be developed with a parking lot, restrooms and 
a water fountain on the Northern Site (collectively sometimes referred to herein as the "Expanded 
Water Supply Project Area"). (AR 3310, AR 3367, AR 3389.) Other portions of the Project Site will be 
improved with a stormwater detention basin, grading and drainage, and a portion of the Site will be 
offered to the San Ramon Valley Fire Protection District ("SRVFPD") for a fire station. (AR 3311, 3367.)  

F. Timeline of County Action 

Steps related to the initiation and approval of the proposed Project began in at least 2014. 
(See, e.g., AR 25066-25070 [Danville 9/2014 letter on proposed Tassajara Parks Project].) In May and 
June 2016, the County prepared a draft environmental impact report ("DEIR") and gave notice to the 
public of the opportunity to make comments. (AR 3355, AR 32760-32765.) The DEIR included a 
recycled water option for supplying water to the Project, which EBMUD indicated was not feasible, 
resulting in the preparation of a revised draft environmental impact report substituting offsite 
conservation for the recycled water option and with other revisions to the analysis of environmental 
impacts of the Project. The County determined the elimination of recycled water option was 
"significant new information" and the County's Recirculated Draft Environmental Impact Report 
("RDEIR") was resubmitted to the public for comment on September 29, 2016. (AR 3294-3979, AR 
32766-33503, AR 33504-33513.)  

A public hearing was held in November 2016 before the Zoning Administrator. The County 
prepared responses to the extensive comments the County received on the RDEIR, and the County 
published the Final Environmental Impact Report ("FEIR"), comprised of the RDEIR, comments, and 
County responses, on September 14, 2020. (AR 6790-8174, AR 33514-33617.) 

The approval of the proposed Project came before the County Planning Commission for public 
hearing on June 9, 2021. (AR 40.) The Planning Commission recommended that the County Board 
disapprove the Project at its June 9, 2021 hearing, based on, among other reasons, concerns 
regarding the water supply for the Project. (AR 40, AR 13444-13446.)  

The Project applicant continued to pursue approval of the Project before the County Board of 
Supervisors ("Board"), which held a public hearing on the Project on July 13, 2021. (AR 1-5 [Notice of 
Determination].) The Board approved the Project with the Project Approvals described above on that 
date. The Project Approvals include extensive findings by the Board as well as an extensive list of 125 
conditions on the approval of the Project which must be met by Real Parties. (AR 550196, AR 12268-
12306.) 

XII. Procedural Issues 

A. Petition 

Danville filed a Petition for Writ of Mandate on August 12, 2021. The Petition alleges a first 
cause of action for violation of CEQA based on (a) inadequate project description, citing the urban 
development being 30 acres and not including the acreage for related infrastructure, omitting 
information about the "conservation easement on the Southern Site" and biotic resources monitoring 
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to be provided by the Geologic Hazard Assessment District ("GHAD"), the indeterminate status of the 
San Ramon Valley Fire Protection District ("SRVFPD") taking a parcel of the site for fire services, and 
the misleading information on EBMUD as water supplier, and impossibility of annexation of the 
Project (Am. Pet. ¶¶ 42-43); (b) improper piecemealing by improperly excluding the Tassajara 
Agreement from the Project and improperly finding the Tassajara Agreement continues existing policy 
and is not subject to CEQA; (c) inadequate, defective analysis of air quality and greenhouse gas 
emissions (Am. Pet. ¶ 49); (d) inadequate land use and planning analysis, including the EIR's 
determination in Impact LU-4 that the Project would not conflict with the EBMUD annexation policies, 
and that mitigation measure MM USS-1 mitigates the Project's significant impacts to less than 
significant, in part because that mitigation measure is infeasible and the conflict with EBMUD Policy 
3.01 remains (Pet. ¶ 52); (e) inadequate water supply analysis, including the availability of water 
service from EBMUD and potential alternative sources (Pet. ¶ 55); (f) inadequate analysis of 
cumulative impact on biological resources (Pet. ¶ 58); (g) inadequate range of alternatives to the 
Project analyzed by the EIR (Pet. ¶ 61); and (h) impermissible deferral of mitigation measures to be 
formulated after the project approval, when MM USS-1 is not feasible (Pet. ¶ 64).  

Danville's second cause of action alleges violations of the Contra Costa County Code ("CCC 
Code"), alleging the County's approval of the Project violates CCC Code sections 82-1.006 and 82-
1.018(a) and (b), because the conditions of 82-1.018(a)(3) for a change under the ULL under that 
provision are not satisfied, voter approval was required because the true urban development area for 
which the ULL would be extended is more than 30 acres, changes to the ULL could only be made if a 
20-year housing supply is not available, and the Project includes no affordable housing. (Pet. ¶¶ 68-
72.)  

The third cause of action alleges a violation of the Planning and Zoning Law and Subdivision 
Map Act as those laws preclude approval of a tentative map unless the proposed subdivision is 
consistent with the General Plan, and the Project conflicts with the General Plan fundamental goals 
and policies regarding affordable housing, traffic, extensions of the ULL, and utilizing underutilized 
sites first. (Pet. ¶ 76.) The rezoning and tentative map that are part of the Project therefore also 
conflict with those laws. (Pet. ¶ 76.)  

The Amended Petition originally named the City of San Ramon and the East Bay Regional 
Parks District as additional Real Parties in Interest. They have been dismissed from this case by 
stipulation, as discussed below, but without an order on the dismissal stipulation. (Stip. Filed 
10/26/2021.) 

The County and Real Parties answered the Amended Petition.  

Danville's petition seeks injunctive relief as a remedy for the violations alleged in its Petition, 
as well as issuance of a peremptory writ of mandate. (Pet. Prayer for Relief ¶¶ 78, 79.) 

B. Briefing 

First, the Danville Opening Brief was included in the complete electronic record submitted 
pursuant to the Partial Consolidation Order and shows it was served on the interested parties. Real 
Parties filed their Respondents' Brief in opposition to the Danville Opening Brief. The Court records 
for the Danville Case, however, do not show the Danville Opening Brief was filed in that action (N21-
1525). Instead, the brief labeled as an opening brief by "Town of Danville" in the Court's electronic 
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records is a copy of the Sierra Club Parties' Opening Brief in the Sierra Club Case (N21-1509). Under 
the circumstances, the Court has considered the Danville Opening Brief, but Danville is directed to 
promptly file the Danville Opening Brief in the Danville Case (N21-1525).  

Second, as the Petitioners were permitted to do in the Partial Consolidation Order, Danville's 
Opening and Reply Briefs "fully incorporate[] all of the claims and content" of the other Petitioners' 
briefs. (Danville Op. Brief p. 1, ll. 11-12; Danville Reply p. 1, ll. 14-16.) The other Petitioners' briefs 
contain similar statements, as indicated in the separate tentative rulings for those actions. The Court 
considers the claims and arguments addressed in the Opening and Reply Briefs filed by all Petitioners 
as made by each of the Petitioners as a result, except to the extent that any of the claims or issues 
raised in a Petitioner's brief are outside the scope of the claims and issues alleged in the Petition filed 
by that Petitioner. Further, the Court notes where claims or issues alleged in a Petition filed by a 
particular Petitioner are not addressed in any of the Petitioners' Opening Briefs and are therefore 
waived. 

The Petitioners' Opening Briefs assert the Tassajara Agreement should have been designated 
as a Mitigation Measure in the FEIR, but not that the Tassajara Agreement itself was subject to CEQA 
analysis as a Project based on a "piecemealing" argument as alleged in Danville's Petition. (Pet. ¶¶ 45-
47.) The Court considers the arguments raised regarding the Tassajara Agreement made in the 
briefing, but not on the ground of "piecemealing" alleged in the Danville Petition which his not 
briefed and therefore waived.  

The Petitioners' briefs do not address any inadequacy in the FEIR's analysis of air quality and 
greenhouse gas emissions. Those grounds alleged in the Danville Petition are also waived.  

Real Parties recognize Danville's Petition alleges claims for violation of the General Plan and 
the Contra Costa County Code, but they argue Danville waived those claims by only asserting CEQA 
arguments in its Opening Brief. (Real Parties' Resp. Brief to Danville, p. 11, fn. 5.) The Court finds no 
waiver, as Danville explicitly incorporated "all of the claims and content" of the other Petitioners' 
briefs, as permitted by the Partial Consolidation Order. To the extent the violations of the General 
Plan and Contra Costa County Code are alleged in the Danville Petition and briefed by other 
Petitioners, the Court considers them, as set forth in the issues and analysis below. 

XIII. Standard of Review 

G. Review of General Plan Consistency Determination 

The County's determination of whether the Project is consistent with the City's General Plan 
is reviewed under ordinary mandamus. (The Highway 68 Coalition v. County of Monterey (2017) 14 
Cal.App.5th 883, 894 ("Highway 68").) The County's determination that the Project is consistent with 
its General Plan is subject to great deference and will only be reversed "if it is based on evidence from 
which no reasonable person could have reached the same conclusion." (Stop Syar Expansion v. County 
of Napa (2021) 63 Cal.App.5th 444, 460 ("Stop Syar") [internal quotation marks omitted, quoting 
Highway 68, supra, 14 Cal.App.5th at 896].) "The party challenging a city's determination of general 
plan consistency has the burden to show why, based on all the evidence in the record, the 
determination was unreasonable. [Citations omitted.]" (Highway 68, supra, 14 Cal.App.5th at 896.)  

H. Review of County's Interpretation of CCC Code 
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The Court applies the same rules for interpreting statutes generally to the interpretation of an 
ordinance. (Berkeley Hills Watershed Coalition v. City of Berkeley (2019) 31 Cal.App.5th 880, 890, 896 
("Berkeley Hills"). Words in a statute are to be given their ordinary, commonsense meaning. (Id. at 
890.) The Court is to give meaning to every word or phrase to give effect to all parts of the provision. 
(Id.) The Court's goal is to determine the intent of the legislature or governing body that enacted the 
statute, but the Court only resorts to extrinsic aids outside the language of the statute when the 
intent cannot be determined from the language alone. (Id. at 890-891.) 

The Court exercises its own independent judgment in interpreting the CCC Code. (Berkeley 
Hills, supra, 31 Cal.App.5th at 896.) The California Supreme Court in Yamaha Corp. of America v. State 
Bd. of Equalization (1998) 19 Cal.4th 1 ("Yamaha") set the standard for when the Court should give 
weight and judicial deference to a city's interpretation of its own ordinances or regulations. (Id. at 12.) 
Judicial deference in this regard is "fundamentally situational." (Id. [italics in original].)  

The two broad categories of circumstances that warrant judicial deference are (1) where the 
agency has "expertise and technical knowledge" and the "legal text to be interpreted is . . . entwined 
with issues of fact, policy and discretion"; and (2) factors showing the agency's decision is likely to be 
correct based on "indications of careful consideration by senior agency officials," that the agency has 
been consistent in its interpretation, especially over the long term, and where the agency's 
interpretation was contemporaneous with the enactment of the statute in issue. (Id. at 12-13.) In 
Berkeley Hills, the Court gave the City of Berkeley's interpretation of its ordinance "substantial 
deference" because it was intertwined with "issues of 'fact, policy, and discretion' regarding zoning 
requirements and impacts to neighborhoods and the local community" and because Berkeley is 
"familiar with the rationale for the ordinance, is responsible for its implementation, and has special 
knowledge about the 'practical implications' of possible interpretations." (Berkeley Hills, supra, 31 
Cal.App.5th at 896.) As the Court explained in Berkeley Hills in according "substantial deference" to 
the City of Berkeley's interpretation of its ordinance there, such deference is appropriate where the 
city is "familiar with the rationale for the ordinance, is responsible for its implementation, and has 
special knowledge about the 'practical implications' of possible interpretations." (Berkeley Hills, supra, 
31 Cal.App.5th at 896.) 

I. Review of FEIR and Findings under CEQA 

Different standards of review apply to the County's certification of the FEIR. The Court 
determines whether the Respondents abused their discretion under CEQA in certifying the FEIR either 
"by failing to proceed in the manner CEQA provides or by reaching factual conclusions unsupported 
by substantial evidence. ([Pub. Res. Code] § 21168.5.)" (Banning Ranch Conservancy v. City of 
Newport Beach (2017) 2 Cal.5th 918, 935 ("Banning Ranch") [internal quotation marks omitted, 
quoting Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 
Cal.4th 412, 435].) Whether the FEIR omits essential information is "a procedural question subject to 
de novo review." (Id.) (See also King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 
814, 837-838 ("King & Gardiner") [abuse of discretion by public agency's failure " 'to proceed in a 
manner required by CEQA is a procedural (i.e., legal) error.' "].) 

An agency fails to proceed in the manner required by CEQA when the agency fails to require 
the project applicant to provide information mandated by CEQA or the agency fails to include 
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mandated information in its CEQA analysis. (Vineyard Area Citizens for Responsible Growth, Inc. v. City 
of Rancho Cordova (2007) 40 Cal.4th 412, 435 ("Vineyard").) The Respondents' factual determinations 
are generally reviewed under the substantial evidence standard, pursuant to which the Court "may 
not set aside an agency's approval of an EIR on the ground that an opposite conclusion would have 
been equally or more reasonable." (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 512 [internal 
quotation marks omitted, quoting Vineyard, supra, 40 Cal.4th at 435].) Whether the FEIR includes an 
adequate discussion of the environmental or other impacts of a project "presents a mixed question of 
law and fact." (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 516.) "Thus, to the extent a mixed 
question requires a determination whether statutory criteria were satisfied, de novo review is 
appropriate; but to the extent factual questions predominate, a more deferential standard is 
warranted. [Citation omitted.]" (Id.)  

" 'Substantial evidence' is defined as 'enough relevant information and reasonable inferences 
from this information that a fair argument can be made to support a conclusion, even though other 
conclusions might also be reached.' (Cal. Code Regs. tit. 14, § 15384, subd. (a).) 'The agency is the 
finder of fact and we must indulge all reasonable inferences from the evidence that would support 
the agency's determinations and resolve all conflicts in the evidence in favor of the agency's decision.' 
[Citation omitted.]" (City of Hayward v. Trustees of California State University (2015) 242 Cal.App.4th 
833, 839-840 [quoting Save Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 
Cal.App.4th 99, 117].)  

XIV. Issues Subject to Review and Analysis 

Petitioners raise challenges to the County's Approvals under CEQA as well as on non-CEQA 
grounds. The Court will address the non-CEQA issues first, including Petitioners' contention that the 
Project, including that the extension of the ULL is inconsistent with the General Plan, that the 
County's Project Approvals violate the Contra Costa County Code, and that the County improperly 
authorized a tentative subdivision map in violation of the Government Code. Petitioners raise a 
number of CEQA violations, most significantly concerning water supply issues for the Project, which 
the Court will address thereafter as some of the CEQA violation claims are also based in part on 
violation of the General Plan and Contra Costa County Code.   

O. Issue 1: Project Is Inconsistent with General Plan, and Its Approval Violated Contra 
Costa County Code and Other Statutes 

In 1990, the County adopted a new General Plan which incorporates Measure C, an initiative 
approved by the voters in the November 1990 election, which was enacted as Chapter 82-1 of the 
Contra Costa County Code ("CCC Code"). Measure C, among other things, established a 65/35 land 
preservation standard. Under this standard, "[u]rban development in the county shall be limited to no 
more than thirty-five percent of the land in the county. At least sixty-five percent of all land in the 
county shall be preserved for agriculture, open space, wetlands, parks, and other nonurban uses." 
(CCC Code § 82-1.006.) In 2006, the County voters approved Measure L, which extended the duration 
of Measure C to 2026, adopted an urban limit line as generally reflected in the Contra Costa County 
Urban Limit Line Map approved by the voters by that initiative on November 7, 2006, and added a 
requirement for voter approval of any expansion of the ULL of more than 30 acres. (CCC Code §§ 82-
1.010, 82-1.018(b).)  
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The CCC Code prohibits any change in the ULL that would violate the 65/35 standard. 
However, "as long as there is no violation of the 65/35 standard," the County Board of Supervisors 
may change the ULL after a public hearing if (a) at least four of the five members of the Board vote to 
approve the change, and (b) the Board makes at least one of the several alternative findings set forth 
in CCC Code section 82-1.018(a), supported by substantial evidence. (CCC Code § 82-1.018(a).) One of 
those findings, which was made by the County in this case and relied on to support the extension of 
the ULL to encompass the Tassajara Parks Development, is that "A majority of the cities that are party 
to a preservation agreement and the county have approved a change to the urban line limit affecting 
all or any portion of the land covered by the preservation agreement." (CCC Code § 82-1.018(a)(3); 
AR6802-03 [FEIR response to comments on the RDEIR, citing this provision as the basis for the County 
to make a finding approving the extension].) The provisions of CCC Code section 82-1.018(a) regarding 
the ULL and modifications to the ULL are incorporated into the Land Use Element of the General Plan 
essentially verbatim, particularly the provision in dispute here, section 82-1.018(a)(3). (AR29066.) If 
the proposed General Plan amendment would expand the ULL by more than 30 acres, the expansion 
also requires voter approval, in addition to meeting the requirements of section 82-1.018(a). (CCC 
Code § 82-1.018(b) [making explicit that "Proposed expansions of thirty acres or less do not require 
voter approval."].)  

The County relied on its finding under CCC Code section 82-1.018(a) that the ULL could be 
extended based on the Tassajara Agreement. Petitioners contend the County's interpretation of CCC 
Code section 82-1.018(a) and the General Plan Land Use Element is erroneous and that no reasonable 
person could have made the findings supporting the County's approval of the Project as consistent 
with the General Plan and CCC Code. (Sierra Club Op. Brief pp. 6-17; Danville Op. Brief pp. 14-21 
[misdescription of Project urban development area and nonurban uses, though argued as CEQA 
violation.) Petitioners argue the County's actions in approving the Project were arbitrary, capricious, 
and contrary to law. (Sierra Club Op. Brief p. 17, ll. 3-7.) 

7. Standard of Review 

Consistency with the County General Plan is not a CEQA issue. It is reviewed under ordinary 
mandamus under Code of Civil Procedure section 1085. (Stop Syar, supra, 63 Cal.App.5th at 460-461; 
Highway 68 [cited above].) "An action, program or project is consistent with the general plan if, 
considering all its aspects, it will further the objectives and policies of the general plan and not 
obstruct their attainment." (Highway 68, supra, 14 Cal.App.5th at 896.) Courts recognize that 
consistency does not mean " 'perfect conformity' " but rather compatibility with " 'the objectives, 
policies, general land uses and programs specified in the applicable plan.' [Citations, internal 
quotation marks omitted.]" (San Francisco Tomorrow v. City and County of San Francisco (2014) 229 
Cal.App.4th 496, 514 ("San Francisco Tomorrow"); Highway 68, supra, 14 Cal.App.4th at 896.)] 

Sierra Club argues that the County's interpretation of the ordinance is entitled to no 
deference because Measure C was an initiative enacted by a vote of the electors in the County. 
Rather, Sierra Club argues the intent of the voters governs. (Sierra Club Reply p. 7.) The cases cited by 
Sierra Club do not address an initiative drafted and presented to voters by the County itself as a land 
use statute intended to be incorporated into the General Plan, nor do they address the County's 
subsequent interpretation of its General Plan and the land use ordinance, which is generally subject 
to a deferential standard of judicial review. (San Francisco Tomorrow, supra, 229 Cal.App.4th at 514-
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516 [concluding that deferential standard of review applied to City's interpretation of General Plan 
Priorities Policies enacted through a voter initiative and its determination a project was consistent 
with those policies, a decision relied on by Real Parties and not addressed in Sierra Club's Reply].)  

The County ordinances and similar General Plan Land Use Element provisions at issue here 
have been in effect for roughly 30 years, though the parties have not cited to evidence that the 
County has previously interpreted or applied CCC Code section 82-1.018 or the term "preservation 
agreement" in the same manner applied in this case since the ordinance was enacted, a factor to be 
considered in . There is no dispute that unlike the General Plan Priority Policies in San Francisco 
Tomorrow, it was the County itself which drafted the language of the ordinances enacted by Measure 
C and Measure L, though they were voted on by the electorate, a factor which further supports 
judicial deference to the County's interpretation. (San Francisco Tomorrow, supra, 229 Cal.App.4th at 
516, fn. 2 [rejecting the position that the County's interpretation of the General Plan Priority Policies 
was not entitled to deference based on the Yamaha Court's statement that deference is 
"fundamentally situational," explaining that "The situation here does not change based on the author 
of the relevant part of the general plan any more than changing membership in the agency that 
adopts a general plan would result in a changing standard of review." (Italics in original.)].)  

The grounds for judicial deference discussed in Berkeley Hills tend to apply here. Unless the 
County's interpretation of CCC Code section 82-1.018(a)(3) is clearly erroneous, the County's 
interpretation is entitled to be given weight as the County has both technical knowledge in its 
development of the 65/35 land preservation plan and the ULL provisions. The circumstances under 
which the ULL could be changed and expanded in connection with a preservation agreement are 
matters involving both expertise and technical knowledge of the County's General Plan and Land Use 
ordinances and policies, and determinations are clearly intertwined with issues of fact, policy and 
discretion and practical implications for the implementation of the General Plan and land use 
ordinances in the County. (Berkeley Hills, supra, 31 Cal.App.5th at 896; Yamaha, supra, 19 Cal.4th at 
12–13.) Further, even if the County's interpretation is not entitled to deference, for the reasons set 
forth, Petitioners have not demonstrated the County's interpretation of the unambiguous language of 
the ordinance is wrong. 

8. Tassajara Agreement Not A "Preservation Agreement" 

Sierra Club Parties contend the Tassajara Agreement is not actually a "preservation 
agreement" within the meaning of the General Plan Land Use Element and CCC Code section 82-
1.018(a)(3). They argue it is not a preservation agreement because (a) it does not preserve land that 
was under threat of development, which is the proper interpretation of the term "preservation 
agreement" used in the ordinance, and (b) its provisions are illusory as there are no binding and 
enforceable protections for the property subject to the agreement.  

The term "preservation agreement" is not defined in the CCC Code or the General Plan. While 
not defining the term, CCC Code section 82-1.024 also refers to the County's authority to enter into 
"preservation agreements" "designed to preserve certain land in the county for agricultural and open 
space, wetlands or parks." (CCC Code § 82-1.024.)  

In interpreting the General Plan and CCC Code ordinance, the Court looks first to the plan 
meaning of the language. The dictionary definition of "preservation" is generally the act of keeping 
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something the same or intact or preventing something from being damaged. (See 
https://dictionary.cambridge.org/us/dictionary/english/preservation accessed 1/4/2023 ["the act of 
keeping something the same or of preventing it from being damaged"]; https://www.merriam-
webster.com/dictionary/preservation accessed 1/4/2023 ["the activity or process of keeping 
something valued alive, intact, or free from damage or decay"].) It is not clear that the term 
"preservation agreement" is ambiguous in light of these definitions of "preservation." Sierra Club 
Parties concede that the Court may only look to other evidence of the meaning of the statute if it is 
ambiguous. (Sierra Club Parties Reply p. 2, ll. 23-24, citing People v. Rizo (2000) 22 Cal.4th 681, 685.)  

Based on these definitions of "preservation," the fact that the Project site was already in 
some sense "preserved" based on its zoning for agricultural uses does not mean that an agreement 
ensuring the land is protected or not damaged permanently is not a "preservation" agreement. 
Nothing in the plain meaning of the term "preservation" indicates that the agreement must change 
the designation of the land or that an agreement which preserves most of a property while allowing 
some land to be developed cannot qualify as a preservation agreement. Indeed, the "65/35 Land 
Preservation Plan" specifically provides for urban development of up to 35% of County land as part of 
its "preservation" plan. 

In the absence of a definition, Petitioners cite other sources to determine the meaning of the 
term, including similar terms used in different statutory schemes, such as the Mills Act (historic 
property preservation agreement). They contend the Tassajara Agreement is not a "preservation 
agreement" because it converts a portion of the 771-acre agricultural property to urban use for a 
residential development and because the Project site was not land "under threat of development." 
(Sierra Club Parties Op. Brief p. 8, ll. 21-23.) 

The Sierra Club Parties and Real Parties both address certain portions of the legislative history 
of Measure C and cite the Briones Hills Agreement, which the Sierra Club Parties argue reflects the 
type of "preservation agreement" contemplated by Measure C. The May 14, 1990 memorandum cited 
by Sierra Club from the Internal Operations Committee of the County Board of Supervisors includes 
recommendations for drafting what ultimately became Measure C, the initiative approved by voters 
in the November 1990 election which included the initial voter-approved version of CCC Code section 
82-1.018(a). Paragraph 3 of the memorandum requests the staff of the Community Development 
Department " include in the concept of Urban Limit Lines criteria for changing the Lines." In the only 
reference to the concept of a preservation agreement, that paragraph of the memorandum also 
states the boundaries "could be further supported through 'preserve' agreements, MOU's among 
jurisdictions and LAFCO rules." (SAR263.) As Real Parties point out, the memorandum the Sierra Club 
Parties cite reflects a general outline of provisions that led to the final language of Measure C placed 
on the ballot for voter approval months later, not final terms or definitive verbiage for the ordinance.  

The May 14, 1990 memorandum also indicates that the Board had received an attached letter 
from a Board member (Torlakson) to Brentwood Mayor Palmer dated April 4, 1990 in which that 
supervisor indicates "a Briones Hills type preserve" agreement was "appealing" to him by which a " ' 
Non-Urban Preserve' could be established by agreement and binding unless a popular vote in the 
involved jurisdictions passes favoring change." (SAR 263, 268, cited at Sierra Club Op. Brief p. 9, ll. 7-
10.) The parties also cite to the Board resolution approving the Briones Hills Agreement, which the 
County points out was a "voluntary 'compact' " among the County and cities reflected in a joint 

https://dictionary.cambridge.org/us/dictionary/english/preservation
https://www.merriam-webster.com/dictionary/preservation%20accessed%201/4/2023
https://www.merriam-webster.com/dictionary/preservation%20accessed%201/4/2023
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resolution, and not actually an agreement subject to any enforcement mechanism. (SAR18-19; County 
Jdr. p. 6, l. 28 – p. 7, l. 1 and AR 29124 [County General Plan, Land Use Element p. 3-70].) The joint 
resolution states that the land subject to the Briones Hills Agreement was "generally designated as 
Open Space, Agricultural Lands, Parks and Recreation, Watershed or other compatible open space 
categories on the adopted County and city open space plans." (SAR 18.) The resolution states that the 
Board and "affected cities" "declare that the lands described below are worthy of retention in 
agricultural and other open space uses." (SAR 18 [emphasis added].) The resolution then adopts an 
agreement by the County and cities "to a policy of non-annexation to urban service districts and 
cities" for the land described. (SAR 18.)  

Petitioners ask the Court to conclude that only an agreement that models the terms of the 
Briones Hills Agreement is a "preservation agreement." The Briones Hills Agreement did not address 
development of any land subject to the Briones Hills Agreement. While Sierra Club Parties contend 
the land subject to the Briones Hills Agreement (SAR18-19) was threatened with development, the 
land was zoned for agricultural and other similar uses at the time of the agreement, and the 
resolution expressly states the purpose of the agreement as being the "retention" of the land for 
agricultural and other open space uses, similar to the land subject to the Tassajara Agreement. (SAR 
18.)  

The Court cannot infer from this background information that an agreement that will allow 
any development of some agricultural land while concurrently preserving other agricultural land 
permanently or an agreement to permanently preserve land that is currently zoned for agriculture (as 
the Briones Hills property was) by dedication to the regional parks district cannot qualify as a 
"preservation agreement." Further, the Board resolution approving the amendment to the General 
Plan and the Tassajara Agreement includes an express finding by the Board that "The Tassajara Valley 
has been the subject of intense development pressure for decades, in part because the ULL presently 
ends at Tassajara Hills Elementary School with privately-owned land immediately adjacent to and 
outside the ULL." (AR 37 (emphasis added).)  

The Briones Hills Agreement was made before the County created the 65/35 land use ratio, 
the ULL limiting the location of urban development, and the ordinance allowing for extension of the 
ULL under the criteria of section 82-1.018(a). The language of section 82-1.018(a)(3) supports a 
contrary conclusion to Petitioners' position. Section 82-1.018(a)(3) by its terms contemplates a 
change in the ULL "affecting all or any portion of the land covered by a preservation agreement," a 
change to extend the ULL by up to 30 acres to allow urban development on land outside the existing 
ULL by expansion of the ULL where the land is covered by a preservation agreement.  

Petitioners argue the Tassajara Agreement, unlike the Briones Hills Agreement, has no 
binding commitments or a provision for a party to take legal action to enforce it, and that the 
agreement does not require "any party to do anything." (Sierra Op. p.10, ll. 12-14.) The Tassajara 
Agreement, among other things, includes an agreement by EBRPD that, upon certification of the FEIR 
and approval of the Project by the County, EBRPD "will accept fee title to the Dedication Area." 
(AR10398 [Tassajara Agreement para. 4].) The City of San Ramon agrees not to annex any of the land 
in either the "Preservation and Enhancement Area" (approximately 17,000 acres of agricultural land 
in the Tassajara Valley) or in the Dedication Area (the approximate 727 acres preserved under the 
agreement). (AR10398 [Tassajara Agreement para. 4]; County RJN Exh. 3 [final agreement].) It 
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authorizes the County to determine that the Tassajara Agreement meets the requirements of section 
82-1.018(a)(3) on the condition that the County certifies the FEIR for the Residential Development in 
which the Project must permanently preserve the Dedication Area and provide a $4 million 
irrevocable contribution to the County's agricultural enhancement fund. (AR10401 [Tassajara 
Agreement para. 11, and County RJN Exh. 3 [final agreement].) It obligates the County to maintain the 
agricultural contribution separate from other County monies and includes provisions addressing the 
use of the agricultural enhancement fund. (AR10401 [Tassajara Agreement paras. 12-14]; County RJN 
Exh. 3 [final agreement].) Petitioners do not address these provisions and why these contractual 
provisions do not impose enforceable obligations under the Tassajara Agreement that are equally or 
more enforceable than the compact under the joint resolution constituting the Briones Hills 
Agreement. 

9. Tassajara Agreement Not Signed by "Majority of Cities" Under CCC Code Section 
82-1.018(a)(3) 

Sierra Club argues that the Tassajara Agreement also does not meet the criteria of CCC Code 
section 82-1.018(a)(3) because the "majority of cities" did not sign it. The only city that approved the 
change in the ULL is the City of San Ramon, which is the only city that is party to the agreement. The 
ordinance requires "a majority of cities that are party to the preservation agreement" to approve the 
change in the ULL affecting land subject to the preservation agreement.  

Real Parties point out that the land covering the Project Site abuts only the City of San 
Ramon. (AR 31612, 31616-31617.) The Project Site does not abut the Town of Danville or its sphere of 
influence. (AR 31612, 31616-31617.) The Project Site in this regard is unlike the preservation area 
subject to the Briones Hills Agreement, in that the cities which agreed to the compact by the joint 
resolution had spheres of influence that extended into the Briones Hills property being preserved. 
(SAR 18.)  

Sierra Club asks the Court in effect to insert additional language into the ordinance which 
does not appear in the text, in part based on a statement in the May 14, 1990 memorandum that "the 
adoption of Urban Limit Lines and the approval of any changes in such Lines should require both the 
approval of the County Board of Supervisors and a majority of the city councils of the cities in the 
affected subregion." (SAR 263 [emphasis added].) The ordinance does not specify that a majority of 
cities in the affected subregion or adjacent to or near the land to be preserved must approve the 
change. It does not establish criteria for the cities that must be part of a preservation agreement. It 
provides only that "a majority of cities that are party to the preservation agreement" must approve 
the change in the ULL affecting "all or any portion of the land covered by the preservation 
agreement." (CCC Code § 82-1.018(a)(3) (emphasis added).)  

Other than requiring a "majority of cities that are party to the preservation agreement"  
approve the change to the ULL, the statute sets forth no other requirements or standards regarding 
the number or location of cities that must approve the change in the ULL or enter into the 
preservation agreement. Sierra Club in effect asks the Court to find that the phrase a "majority of 
cities" means that the ordinance mandates that at least two or more cities must be made a party to 
the preservation agreement and the majority of them must approve the change in the ULL, rather 
than simply that if there is more than one city that is a party to the agreement, the majority must 
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approve a change in the ULL. The language of section 82-1.018(a)(3) does not clearly negate the 
possibility of a single city being a party to the preservation agreement and approving the change in 
the ULL, in which case the approval by the single city would mean there was unanimous approval by 
the only city that is "party" to the preservation agreement. (See also CCC Code § 82-1.024 allowing 
County to enter into preservation agreements with cities.) Further, since there was a statement in the 
May 14, 1990 memorandum cited by Sierra Club Parties referring to "a majority of the city councils of 
the cities in the affected subregion," the fact that language was not included in the final version of the 
ordinance language but rather was limited to a "majority of cities that are party to the preservation 
agreement" can be interpreted as an intent by the Board drafting the Measure to not adopt a 
requirement that depends on a certain group of cities or a delineation of a "subregion" that has to be 
party to the preservation agreement.  

As the California Supreme Court has explained with respect to voter initiatives generally, such 
initiatives are subject to the ordinary rules of statutory construction which rely on the plain meaning 
of the language of the statute. (People v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 571.) The 
Court "may not add to the statute or rewrite it to conform to some assumed intent not apparent from 
that language." (Id. [also stating, "If the language is ambiguous, courts may consider ballot summaries 
and arguments in determining the voters’ intent and understanding of a ballot measure. [Citation 
omitted.]"].)   

The Court cannot rewrite the language of the ordinance to add assumed language and criteria 
to specify that multiple cities must be made parties to the preservation agreement, or that the 
majority of all cities in the "affected subregion" (Sierra Club Op. Brief p. 11, l. 24 – p. 12, l. 1 citing SAR 
263) must be parties to the preservation agreement and approve the change in the ULL, or that a 
majority of cities "with authority to 'change the urban limit line' " affecting the land covered by the 
preservation agreement (Sierra Club Reply p. 10, ll. 19-20) must be parties to the preservation 
agreement and approve the change in the ULL. The ordinance as drafted by the County and approved 
by the voters does not impose such terms or standards. (See also Brome Decl. ISO Pets. RJN Exh. B p. 
61 [language for ballot initiative drafted by County staff and approved by County].)  

10. The Tassajara Agreement Does Not Meet the Requirements for Approval Under 
CCC Code Section 82-1.018(a)(3) Because the Change to the ULL Does Not 
"Affect[] All or Any Portion of the Land Covered by the Preservation Agreement" 

Petitioners argue that the conditions for approval of the 30-acre expansion of the ULL under 
CCC Code section 82-1.018(a)(3) are not met because the acreage that is subject to the change to the 
ULL does not affect any portion of the land covered by the Tassajara Agreement, the preservation 
agreement the County relies on to meet these approval standards. Sierra Club Parties expand on this 
argument in their Reply. 

Sierra Club Parties argue the land subject to the expansion of the ULL is both outside the 
current ULL and outside the land covered by the Tassajara Agreement. They point to the Dedication 
Area and Agricultural Preservation and Enhancement Area as the land "covered by" or subject to 
preservation under the Tassajara Agreement, all of which is outside the ULL. Because the Tassajara 
Agreement does not address any change to the ULL "affecting . . . any portion of the land covered by 
the preservation agreement," they argue the provisions of CCC Code section 82-10.018(a)(3) are not 
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met. (Sierra Club Reply pp. 5-7.)  

The Project involving the Residential Development Area and extension of the ULL is generally 
referred to in paragraphs 4 and 11 of the Tassajara Agreement, but the 44 acres outside the 
Dedication Area, as defined in the Tassajara Agreement, is not "covered by" or the "subject of" or 
"subject to" the Tassajara Agreement. Petitioners point to the FEIR which states that the Tassajara 
Agreement is not part of the Project and is independent from the Project. (AR 6802-6804 [FEIR 
stating, "[T]he Board of Supervisors may approve the [Tassajara Agreement] separate and apart from 
the Project. Thus, the [Tassajara Agreement] is not part of the Tassajara Parks Project and may exist 
separate and apart from, and irrespective of, the Project."].) The FEIR states that if the Board 
approves the Tassajara Agreement and "also elects to change the ULL and approve the Project, then 
the Project applicant would be required to convey the 727-acre Dedication Area and make an 
irrevocable payment of $4 million to an agricultural enhancement and preservation fund." (AR 6803.)  

The conditions of CCC Code section 82-1.018(a)(3) require the change in the ULL to "affect" all 
or a portion of the land subject to the preservation agreement. In this case, the change in the ULL will 
"affect" all or a portion of the land subject to the Tassajara Agreement because the change in the ULL, 
along with approval of the Project, will result in the preservation and dedication of the Dedication 
Area "covered by" the Tassajara Agreement. The ordinance only requires that the change in the ULL 
"affect " the property subject to the preservation agreement, not that the property subject to the 
adjustment of the ULL be covered by the preservation agreement. Petitioners have not demonstrated 
that "no reasonable person" would interpret this provision of the ordinance in the manner the County 
did by concluding the change in the ULL affects property covered by the preservation agreement. 

11. Expansion of ULL Violates General Plan Land Use Element and Growth 
Management Program and Encourages "Urban Sprawl" in Violation of the General 
Plan 

Petitioners do not contend that the County violated the General Plan 65/35 Land Preservation 
Standard of the General Plan and CCC Code by approving the Project and extending the ULL; they do 
not challenge the County's finding to the contrary and the evidence that supports it. (AR 83; AR 524, 
3729.) Petitioners argue that under the General Plan, "a General Plan Amendment to change the land 
use designation from non-urban to urban may be considered" for a property located within the ULL 
during the term of the General Plan, but "no such application would be considered for property 
located outside the ULL." (AR 29066 [General Plan Land Use Element at p. 3-12]; Sierra Club Parties 
Op. Brief p. 15, ll. 5-20.) Yet, on the very same page in the next section, the General Plan addresses 
"Changes to the Urban Line Limit" which prohibits (a) change to the ULL that would violate the 65/35 
Land Preservation Standard, and (b) change to the ULL "except in the manner specified herein." (AR 
29066 [General Plan at p. 3-12] (emphasis added).) The manner specified is the same manner 
specified in CCC Code section 82-1.018(a).  

To support their position, in addition to the provisions of the Land Use Element, Petitioners 
cite the Growth Management Program, Chapter 4 of the General Plan enacted in 2004 as part of 
Measure J, with an updated Growth Management Element approved by voters as part of Measure L in 
November 2006 in which the ULL was also adopted. (AR7923-7924; AR 7904-7919 [General Plan 
Growth Management Program].) Among other things, in the context of the "Performance Standards 
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and Infrastructure Constraints Analysis section of the Growth Management Program, Sierra Club 
Parties point to a statement that, "To ensure high density 'leapfrog' growth does not occur, as a 
matter of policy, this growth management program mandates that new urban and central business 
district levels of development shall not be approved unless the development is within the ULL and 
near existing or committed urban or central business district levels of development." (AR 7917, cited 
at Sierra Club Op. Brief p. 16, ll. 10-14.) The Growth Management Element "works closely in 
conjunction with the Land Use Element to ensure that development proceeds in a manner which will 
not negatively affect facility and traffic service standards for existing land uses. . . . The Urban Limit 
Line (ULL) and the 65/35 Land Preservation Standard also work together with the Growth 
Management Program to ensure that growth occurs in a responsible manner and strikes appropriate 
balances between many competing values and interests." (AR 7905.) Petitioners argue that the 
approval of the Project also violates the General Plan's policy against developments that will result in 
or contribute to "urban sprawl." (Sierra Club Op. Brief p. 16, lines 15-17.) Petitioners do not cite or 
argue in their arguments regarding the non-CEQA legal ramifications of the Project briefed by Sierra 
Club Parties (Danville Op. Brief p. 20, ll. 14-15) any General Plan Growth Management provisions 
limiting growth based on availability of water for the development. (Sierra Club Op. Brief pp. 15-17 
[arguing General Plan Growth Management violated without reference to provisions requiring water 
supply to the development]; Danville Op. Brief pp. 21-23 [arguing CEQA ramifications of EBMUD 
position it will not supply water to the Project without reference to the General Plan Growth 
Management provisions].) 

The General Plan by its explicit provisions did not make the ULL fixed and immutable during 
the term of the General Plan. It made express provision for the ULL to be modified either based on a 
vote of the Board if the change affected 30 acres or less or by a vote of the electorate if more than 30 
acres was involved. The findings by the County that the change in the ULL is consistent with the 
General Plan, including its Land Use Element, reflect the competing policies the County must balance 
in its land use decisions, such as preserving the 65/35 land use ratio and in this case permanently 
preserving the Dedication Area through a preservation agreement while allowing a "minor" 
adjustment of the ULL of 30 acres or less for urban development of high density, single family 
housing. (AR 29066 [General Plan p. 3-12 "Changes to Urban Limit Line" subparts (a)-(g)]; CCC Code § 
82-1.018(a)(1)-(7).) The discussion of Measure J cited by Sierra Club Parties incorporates Attachment 
A – "Principles of Agreement for Establishing the Urban Limit Line" which refers to making "minor" 
adjustments to the ULL of less than 30 acres if the Mutually Agreed-Upon Countywide ULL (MAC-ULL) 
is adopted, as it was when Measure L passed in November 2006. (AR7953 [para. 6 [the MAC-ULL "will 
include . . . provisions for minor (less than 30 acres) nonconsecutive adjustments"].) 

The Sierra Club Parties' position regarding the inconsistency with the General Plan, and in 
particular the Land Use and Growth Management Elements, is essentially that the General Plan 
forbids any urban development outside the ULL adopted by voters in 2006 through Measure L. But 
while the policies highlighted by the Sierra Club in the Land Use and Growth Management Elements 
generally require urban development to be within the ULL, the General Plan also makes provision for 
the ULL to be adjusted and changed during the General Plan term. If the ULL is changed, urban 
development within the adjusted ULL would be consistent with the Land Use and Growth 
Management Elements because the urban development would be within the (adjusted) ULL. Further, 
CCC Code section 82-1.012 recognizes the possibility of development on land outside the ULL and a 
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change in its land use designation. (CCC Code § 82-1.012 ["[T]he county shall manage growth by 
allowing new development only when infrastructure and service standards are met for traffic levels of 
service, water, sanitary sewer, fire protection, public protection, parks and recreation, flood control 
and drainage and other such services. Land located outside the urban limit line may be considered for 
changes in designated land uses, subject to county growth management policies and any other 
applicable requirements." (Emphasis added.)].)  

Adopting the Petitioners' position would mean either that (a) the ULL is fixed and immutable 
during the General Plan period, or (b) the ULL could be changed and extended to add property 
outside the ULL (and therefore by definition land not designated for urban uses) into the ULL, but the 
added land could not be redesignated to urban uses. Authorizing the County to change the ULL to 
include land outside the ULL without allowing the County to redesignate the use of that land to urban 
uses would defeat the apparent purpose of the provisions authorizing the ULL extension, including 
allowing for the expansion to meet housing and other needs specifically recognized as grounds for 
changing the ULL. (See, e.g., 29066 [General Plan p. 3-12 "Changes to Urban Limit Line" subparts (a), 
(b)]; CCC Code § 82-1.018(a)(1), (2).) The position is also inconsistent with CCC Code section 82-1.012 
which recognizes redesignation of land uses outside the ULL is allowed subject to the conditions set 
forth. Allowing changes to the ULL as the Land Use Element of the General Plan and the CCC Code 
permit would serve no purpose if the newly incorporated land in the ULL could not be used for urban 
uses and could only retain its prior designation if it otherwise is found to be suitable for urban 
development in connection with a specific project approval. The position implicitly advocated by the 
Petitioners that the ULL cannot be amended during the term of the General Plan or that land outside 
the ULL established in 2006 cannot be redesignated for urban use or development if the ULL is 
modified is directly contrary to the General Plan and CCC Code. (AR 29066 [General Plan Land Use 
Element p. 3-12]; CCC Code § 82-1.018(a) and (b).) 

Since the General Plan contemplated additions or expansions of the ULL within the provisions 
of the General Plan "Changes to the Urban Line Limit" and CCC Code section 82-1.018, the approval of 
the change in land use designation as part of the Project is not inconsistent with the General Plan so 
long as the requirements of section 82-1.018(a) have been met. Petitioners have not shown that "no 
reasonable person" could conclude the change in the ULL approved by the County was consistent 
with the General Plan on the grounds discussed in this section, subject to the discussion in Section 
III.A.6 below regarding the County's "nonurban uses" designation of property to be developed outside 
the extended ULL related to the Residential Development. Nor has Sierra Club demonstrated the 
Board's findings of consistency with the General Plan with respect to the issues addressed in this 
section are arbitrary, capricious, or contrary to law. As a result, the County's vesting of a tentative 
subdivision map also is not a violation of the Subdivision Map Act and specifically Government Code 
section 66473.5 which requires disapproval of the tentative subdivision map for a project that is 
inconsistent with the County General Plan.  

12. Approval of ULL Amendment Required Voter Approval Under CCC Code Section 
82-1.018 Because the "Urban" Development Exceeds 30 Acres 

The ULL cannot be extended more than 30 acres without obtaining voter approval, in addition 
to meeting the requirements of a 4/5 vote of the County Board of Supervisors and the Board making 
at least one of the seven required findings to support the extension under CCC Code section 82-
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1.,018(a). (CCC Code § 82.1.018(b) [enacted in Measure L in 2006].) Petitioners contend the County 
violated CCC Code section 82-1.018 when it approved the extension of the ULL without obtaining 
voter approval. Their claim hinges on whether the County properly designated the detention basin 
and grading on the land outside the extended, 30-acre ULL as "nonurban uses" that can exist outside 
the ULL, as well as the change in the final Project which placed the sewer pump station within the 30-
acre Residential Development Area, on which the Court has asked for supplemental briefing.  

Petitioners argue that the detention basin, drainage facilities, and grading are urban uses that 
are part of the urban development for the Tassajara Parks Development, that they will exist "solely" 
to support that urban development, and that they involve urban uses that are only proper within the 
ULL. Therefore, the Tassajara Parks Development "really" consists of more than 40 acres of urban 
development for which the ULL had to be extended, an amount of acreage that exceeds the acreage 
subject to the ULL expansion which the County Board alone can approve without a vote of the 
electorate under CCC Code section 82-1.018(a) and (b). (Sierra Club Op. Brief pp. 12-14.) Danville 
similarly disputes the County's determination that the acreage that it not part of the 727 acres of 
Dedication Area and not strictly the Residential Development are slated for "nonurban uses" 
allowable outside the ULL. (Danville Op. Brief p. 15, ll. 4-6.) Danville contends the County's 
interpretation of nonurban uses is wrong and unreasonable. (Danville Op. Brief p. 15, ll. 7-8.) 

This issue also concerns the County's interpretation of its land use ordinances, and specifically 
the term "nonurban uses" versus an "urban" development or "urban use" as applied to the Project to 
which the Court accords deferential review. CCC Code section 82-1.010 prohibits "the county from 
designating any land located outside the urban line limit for an urban land use." (CCC Code § 82-
1.010.) The CCC Code includes factors to be considered in determining whether land should be 
located outside the ULL (and therefore not for urban uses), including land that meets certain criteria 
for soil conservation, open space, parks and recreation, wetlands, land with a more than 26% slope 
and "other areas not appropriate for urban growth," for, among other reasons, geological conditions 
or inadequate water availability, "lack of appropriate infrastructure," or "distance from existing 
development." (CCC Code § 82-1.010.)  

Unlike the term preservation agreement, "nonurban uses" is defined in chapter 82 of the CCC 
Code. CCC Code section 82-1.032(b) states, "As used in this chapter, the term 'nonurban uses' shall 
mean rural residential and agricultural structures allowed by applicable zoning and facilities for public 
purposes, whether privately or publicly funded or operated, which are necessary or desirable for 
public health, safety or welfare or by state or federal law." In addition, the General Plan addresses the 
meaning of "urban" for purposes of the Land Use Element and in contrast to its meaning in the 
Growth Management Element of the General Plan: "In the following [Land Use Element] goals, 
policies, and implementation measures, note that when the word 'urban' is employed (as in the 
phrases 'urban development' and 'urban uses'), the broad definition of the word is intended. This 
broad definition is the definition in Measure C – 1990 used to distinguish between the maximum of 
35 percent of the county land that can be used for urban development and the 65 percent minimum 
of land in the county that must be preserved for agriculture, open space, wetlands, parks, and other 
non-urban purposes. [¶] This broad definition of 'urban' is in contrast to the more restrictive use of 
'urban' in the Grown Management Program, which is included in Chapter 4." (AR29094.) In contrast, 
the Growth Management Program includes the following definition: "Urban. Urban areas are defined 
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as generally those parts of the County that are designated in the General Plan primarily for multiple 
family housing, with smaller areas designated for high density single family homes; low to moderate 
density commercial/industrial uses; and many other accompanying uses." (AR7919.)  

The Residential Development Area itself clearly fits within the narrower definition of "urban" 
used in the Growth Management Program, which specifically includes "smaller areas designated for 
high-density single-family" residential development. The question is whether the approximate 11-
acres (or more) designated for necessary grading, drainage facilities, and the stormwater detention 
basin that are necessary to support the Residential Development also constitute an "urban use" 
within the meaning of the "broad" definition of urban utilized in the Land Use Element of the General 
Plan, or whether the County properly designated that land use as "nonurban uses" not within the ULL, 
as consistent with the definition of "nonurban" in CCC Code section 82-1.032(b).  

Petitioners acknowledge the determination is a factual finding made by the County that is 
subject to the "substantial evidence" standard of review. (Sierra Club Op. Brief p. 13, ll. 6-10.) (See 
also California Native Plant Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 638 [" 'Once 
a general plan is in place, it is the province of elected [agency] officials to examine the specifics of a 
proposed project to determine whether it would be "in harmony" with the policies stated in the plan. 
[Citation.] It is, emphatically, not the role of the courts to micromanage these development 
decisions.' [Citation.] Thus, as long as the [local agency] reasonably could have made a determination 
of consistency, [its] decision must be upheld, regardless of whether we would have made that 
determination in the first instance."]; Pfeiffer v. City of Sunnyvale City Council (2011) 200 Cal.App.4th 
1552, 1563 ["[T]he party challenging a [local agency]'s determination of general plan consistency has 
the burden to show why, based on all of the evidence in the record, the determination was 
unreasonable. [Citation.]"].)  

Sierra Club Parties argue the grading, drainage facilities, and stormwater detention basin 
infrastructure should be designated by the same land use as the development that infrastructure 
supports because it is part of that development project. There is some superficial appeal to the 
position that land developed with infrastructure essential to support an urban development is also 
urban, but Sierra Club Parties cite no authority that compels a land use designation to be applied 
based on the land uses of a related property development because the property supports that 
development, rather than based on the specific land uses to which the property itself is being put.  

In Friends of Mammoth v. Town of Mammoth Lakes Redevelopment Agency (2000) 82 
Cal.App.4th 511, superseded in part by statute on other grounds, in the context of redevelopment of 
blighted areas under Health & Safety Code section 33320.1, the Court addressed the meaning of 
"urban" land use. The Court stated, "The term 'urban' is 'not fixed, objective, or easily ascertainable.' 
[Citation omitted.] At a minimum, however, the mere fact that property is not vacant or is developed 
in accordance with its zoning does not by itself render the property developed for urban uses. Lands 
that are not vacant may be developed for uses that are not urban uses. [Citation omitted.]" (Id. at 541 
[quoting County of Riverside v. City of Murrieta (1998) 65 Cal. App. 4th 616, 623, 62, in which the 
Court declined "to render a judicial definition of urban"].) The Court in Friends of Mammoth 
concluded that property developed as a golf course was not an "urban use" simply because it was a 
golf course, where the course was in the mountains and developed with natural watercourses and 
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natural and preserved forest. (Id. at 544-545.)  

While the Sierra Club points generally to the fact the grading, drainage, and detention basin 
are related to, and adjacent to, the Residential Development Area, Danville cites more specific 
descriptions of the Project and the relationship of the grading and other infrastructure to the 
Residential Development. (AR 3379-80 [RDEIR, Table 2-2 fn. 2 regarding 9 acres of grading outside the 
ULL designated as "nonurban uses," stating "Grading consists of the necessary grading operations 
required to design the proposed street layout and set the proposed pad elevations including 
conforming to the existing topography beyond the proposed lots. However, grading as listed (roughly 
9.0 acres) does not include any grading within the 30 acre Residential Development Area." and Table 
2-2 fn. 3 regarding additional 10.3 acres also outside the ULL designated as nonurban uses, stating 
"Landslide grading area is in addition to the site grading operations and incorporates recommended 
measures into the Project design to address geotechnical issues as recommended by the geotechnical 
engineer"].) (See also AR 3400, AR 3402, AR 3666, AR 7732, AR 7734, AR 7736, AR 7738 [maps 
showing grading and improvements adjacent to Residential Development, but outside the ULL].) The 
RDEIR explains, "a concrete v-ditch would be located at the toe of the northern-most graded slopes, 
along the rear yards of the outermost residential lots to collect stormwater from the surrounding 
hillsides. The v-ditch would direct stormwater and any erosion to the on-site detention basin." (AR 
3662 [RDEIR p. 3.6-15 (emphasis added)].) The 2.95-acre detention basin though characterized as "on-
site" in this passage is apparently located outside the extended ULL. (AR 3379 Table 2-2 and maps 
cited above at AR 3400, 3402, 3666, 7732, 7734, 7736, 7738.)  

Danville also addresses the definition of "nonurban uses" in the CCC Code. Under CCC Code 
section 82-1.032(b), nonurban uses include (a) "rural residential . . . structures allowed by applicable 
zoning"; (b) "agricultural structures allowed by applicable zoning"; and (c) "facilities for public 
purposes, whether privately or publicly funded or operated, which are necessary or desirable for the 
public health, safety or welfare or [required] by state or federal law." (CCC Code § 82-1.032(b); 
AR29058-29059 [ General Plan "General Inventory of Land Uses by Subarea"].) Though Danville's brief 
amply demonstrates why the first two categories of nonurban uses do not apply to the grading, 
drainage facilities, and stormwater detention basin, a point not disputed by Real Parties, it is the third 
category – facilities for public purposes . . . necessary or desirable for public health, safety or welfare" 
or required by state or federal law that Real Parties contend aptly describe these facilities.  

Real Parties point to the provisions of the County General Plan and Measure C's reliance on 
the General Plan's definitions, policies, and designations of land uses. (See Real Parties' Resp. to 
Danville p. 20, fn. 12, and Pet. RJN and Brome Decl. Exhs. at pp. 33, 49,  63, and 409 [County Staff 
Report prepared with Measure C stating the measure "does not propose to amend or change the 
existing definition of urban and non-urban land uses in the General Plan as incorporated into the Land 
Use Element"].) Nonurban use designations in the General Plan include Agricultural, Public/Semi-
Public, Landfill, Watershed, Open Space, Parks and Recreation, and Water uses, and the General Plan 
includes a similar definition of nonurban uses as that set forth in CCC Code section 82-1.032(b). (AR 
29058-29059, AR 29087-29088, AR 29092-29094.) Under the General Plan, "[t]hese land use 
designations generally comprise non-urban uses under the 65/35 Land Preservation Standard." 
(AR29087 (emphasis added).) These non-urban uses include, among other things, "major flood 
control rights of way," "properties owned by public governmental agencies" such as libraries, fire 
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stations, and schools, and within the open space land use, areas within planned unit developments or 
" 'safety zones' around identified geologic hazards." (AR 29087-88, AR 29092.) Public and Semi-Public 
uses also include privately owned "utility corridors" such as PG&E lines and pipelines. Nonurban uses 
under the General Plan and the definition in CCC Code section 82-1.032(b) encompass various types 
of infrastructure that may support a residential or urban development, indicating the land use for 
infrastructure does not necessarily assume the character of the development or other land uses it 
supports.  

Like Sierra Club Parties' argument, Danville's conclusion that the grading, drainage facilities, 
and stormwater detention basin are "urban uses" not allowed outside the ULL is founded on the 
premise that land outside the residential development used for infrastructure which supports or is 
necessary to the related urban development must necessarily be designated with the same "urban" 
land use as the underlying development. Danville cites no authority which compels or supports that 
conclusion. Nor has the Court located authority to support that proposition. If Sierra Club Parties or 
Danville have such authority, they are invited to present it at oral argument.  

Neither Sierra Club Parties or Danville cite any historical interpretation or application of land 
use designations by the County in that manner, or the County's prior designation of similar offsite 
infrastructure supporting a residential, urban development as an "urban" land use rather than 
"nonurban." The Court, however, notes that the July 12, 2005 "Report on Ballot Measure for 
Extension of Urban Line Limit" directed to the Board (Brome Decl. ISO Pets. RJN Exh. D, pp. 269-284) 
addresses proposed changes in the ULL in the proposed Measure L ballot initiative, including locating 
"the 38 acres of the Pine Creek Detention Basin parcels owned by Contra Costa Water Conservation 
and Flood Control District in the North Gate area on the outside of the Urban Limit Line," indicating 
that the County has previously considered a detention basin a "nonurban use" properly located 
outside the ULL. (Brome Decl. Exh. D p. 272.)  

To set aside the County's determination regarding the land use designation of the acreage 
outside the Residential Development Area and the approval of the extension of the ULL by the Board 
without seeking voter approval, Petitioners have the burden of demonstrating that "no reasonable 
person" would have construed the meaning of "nonurban uses" to apply to the grading, drainage 
facilities, and stormwater retention basin located outside the footprint of the Residential 
Development Area based on the use and meaning of those terms in the General Plan and CCC Code. 
Petitioners have not met that burden, subject to the Court's request for additional briefing as set 
forth herein.  

Notably, the sewer pump station appears to have been located outside the 30-acre 
Residential Development Area according to earlier Project descriptions, with the HOA for the 
Residential Development to have ownership and maintenance responsibility for that site, a fact 
potentially significant in evaluating the "urban use" determination by the County. (AR 3378 [RDEIR p. 
2-23 and fn. 2}.) The Project was apparently changed at some point to have the sewer pump station 
moved within the 30-acre Residential Development Area and therefore within the extended ULL. (AR 
47, cited at Real Parties' Resp. Brief to Danville p. 22, fn. 14; see also AR 7672 [FEIR stating "County 
corrected Exhibit 2-6 to reflect that the sewer pumping station, Parcel D, and Parcel K, would be 
within the Urban Limit Line"].)  
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Further, the County Staff Recommendation includes in the Project description of the 
Northern Site a reference to “Other (e.g. detention basin): 7 acres,” but it is not clear to the Court 
who will have ownership of the detention basin and where in the FEIR such ownership and related 
issues are addressed. (AR 40-42 and in particular AR 42.) The “annexation” of acreage by GHAD does 
not appear to address title to the off-site infrastructure and the land on which it will be developed. 
(AR 41 [Staff Project Recommendation]; AR 3664 [RDEIR].) The transfers of title for the Project 
summarized in the Staff Report do not seem to address these 7 acres (AR 40-42), nor does the 
approved Development Agreement (AR 10-11), though the parties may be able to direct the Court to 
the record where ownership of this acreage is explained and its implications on the 30-acre limit for 
expansion of the ULL.  

The Court has requested supplemental briefing on these points before reaching a final 
determination on the urban versus nonurban development designations. 

P. Issue 2: CEQA Violations Based on Lack of Water Supply to the Project from EBMUD or 
Any Other Source 

Petitioners challenge the County's certification of the FEIR based on the lack of a reliable 
water service to the Residential Development Area from the only source of water identified in the 
FEIR, EBMUD.  

17. CEQA Requirements for Water Supply Information in an EIR 

The EIR is fundamentally an informational document; its purpose is to allow informed 
decision-making by the public agency, and informed participation in the decision-making process by 
the public. (King &Gardiner, supra, 45 Cal.App.5th at 848; California Oak Foundation v. City of Santa 
Clarita (2005) 133 Cal.App.4th 1219, 1225-26.) Vineyard addressed the CEQA requirements for an EIR 
to adequately address water supply issues for a project. Among the rules set out by the Court are (1) 
"CEQA's informational purposes are not satisfied by an EIR that simply ignores or assumes a solution 
to the problem of supplying water to a proposed land use project," and the EIR must give 
decisionmakers "sufficient facts to 'evaluate the pros and cons of supplying the amount of water that 
the [project] will need.' [Citation omitted.]"; (2) "the future water supplies identified and analyzed 
must bear a likelihood of actually proving available; speculative sources and unrealistic allocations 
('paper water') are insufficient bases for decisionmaking under CEQA. [Citation omitted.] An EIR for a 
land use project must address the impacts of likely future water sources, and the EIR's discussion 
must include a reasoned analysis of the circumstances affecting the likelihood of the water's 
availability. [Citation omitted.]"; and (3) "where, despite a full discussion, it is impossible to 
confidently determine that anticipated future water sources will be available, CEQA requires some 
discussion of possible replacement sources or alternatives to use of the anticipated water, and of the 
environmental consequences of those contingencies. [Citation omitted.] The law's informational 
demands may not be met, in this context, simply by providing that future development will not 
proceed if the anticipated water supply fails to materialize." (Vineyard, supra, 40 Cal.4th at 430-31 
[emphasis added].)  

Under Vineyard, the EIR must analyze water supplies 'to the extent reasonably possible.' 
[Citation omitted.]" (King & Gardiner, supra, 45 Cal.App.5th at 843 [quoting Vineyard, supra,  40 
Cal.4th at 431.) Whether the FEIR analyzed the water supply issues "to the extent reasonably 
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possible" is a mixed question of fact and law; the appropriate standard of review depends on whether 
issues of fact predominate, in which case the standard of review is substantial evidence, or issues of 
law, in which case the Court exercises independent review. (Id. at 843-844 and fn. 14.)  

Vineyard also explains that the CEQA issue is not whether a water supply is established but 
whether the EIR (a) "adequately addresses the reasonably foreseeable impacts of supplying water to 
the project," and (b) if there are uncertainties regarding water supply, the EIR "acknowledges the 
degree of uncertainty involved, discusses the reasonably foreseeable alternatives—including 
alternative water sources and the option of curtailing the development if sufficient water is not 
available for later phases—and discloses the significant foreseeable environmental effects of each 
alternative, as well as mitigation measures to minimize each adverse impact. (§ 21100, subd. (b).)" (Id. 
at 434 [italics in original, underscoring added].) 

Vineyard also recognized the EIR does not need to "reinvent the water planning wheel." (Id.) 
An EIR can rely on an urban water management plan that the water supplier is required to prepare, 
and "analysis in an individual project's CEQA evaluation may incorporate previous overall water 
planning projections, assuming the individual project's demand was included in the overall water 
plan." (Id. at 434-35.) Nevertheless, CEQA requires that the EIR include more than just " a 'reference 
to water supply management practice as water supply analysis.' " (Id. at 440.) Though the Court 
recognized that the EIR did not need to demonstrate with certainty that the water supply was 
adequate, the Court held that discrepancies in water demand estimates cited in the EIR, a lack of 
coherent explanation or quantitative analysis of long-term water supplies, including what water 
supplies from surface and groundwater sources were expected to meet the demand, particularly in 
dry years, and the County's reliance on information not incorporated, referenced, or described in the 
FEIR when it certified the FEIR as complete meant the County failed to proceed in a manner required 
by CEQA when it certified the FEIR. (Id. at 438, 439-440, 442.)  

A number of decisions cited by the parties address the adequacy of an EIR in describing the 
likely water supply for a project and the environmental impact of supplying water to the project 
through that source. In Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, the Court 
held the EIR failed to meet CEQA's requirements addressed in Vineyard of adequately discussing 
"known contingencies to a reliable water supply, including the successful implementation of planned 
water development, water deliver, and water conservation projects" and presenting " ' a reasoned 
analysis of the circumstances affecting the likelihood of the water's availability.' [Citation omitted.]" 
(Id. at 285 [quoting Vineyard, supra, 40 Cal.4th at 432.) In Santiago County Water District v. County of 
Orange (1981) 118 Cal.App.3d 818, the Court found a CEQA violation where the EIR identified the 
source of water supply for the project but failed to set forth "facts and analysis" to support the 
agency's bare conclusion the water district could supply the project, particularly when the district had 
sent a letter to the board president prior to approval of the EIR stating the district could not at that 
time determine if it could supply water to the project and under what conditions. (Id. at 831.) In Santa 
Clarita Organization for Planning the Environment v. County of Los Angeles (2003) 106 Cal.App.4th 
715, the EIR a residential and commercial project required water supplies which it stated would be 
obtained from State Water Project supplies. The EIR used calculations for water volumes based on 
what the State Water Project was intended to deliver, but the State Water Project had not been 
completed, and the Court found the EIR inadequate under CEQA as it failed to address the gap 
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between the actual water supplies available and the hoped-for source of supply from the incomplete 
State Water Project. (Id. at 717–718.) (See also California Oak Foundation v. City of Santa Clarita 
(2005) 133 Cal.App.4th 1219, 1237-1241-1242 [EIR failed to analyze alternative water supply sources 
in the face of legal uncertainties in a pending case regarding availability of transfer of water 
entitlements on which project was relying in part for water supply]; King & Gardiner , supra, 45 
Cal.App.5th at 869 [holding EIR failed to meet the information disclosure requirements of CEQA 
constituting a prejudicial violation based on EIR's failure to provide information regarding 
technologies and techniques for water use in connection with mitigation measure relied on by the EIR 
for mitigation of project's significant water supply impacts].)  

18. General Plan Land Use and Growth Management Program Policies Related to 
Water Supply 

As recited in the RDEIR, the County's land use policies in its General Plan include, among 
others, Policy 3-6 that "Development of all urban uses shall be coordinated with provision of essential 
Community services or facilities including . . . water . . . ." (AR 3714.) The General Plan encourages 
"[i]nfilling of already developed areas" and states that "[p]roposals that would prematurely extend 
development into developed areas shall be opposed." (AR 3714 [General Plan Land Use Policy 3-9.) 
Further, "extension of urban services into agricultural areas outside the Urban Limit Line, especially 
growth-inducing infrastructure, shall be generally discouraged." (AR 3714 [General Plan Land Use 
Policy 3-10].) CCC Code section 82-1.012 addressing growth management requires the County to 
allow new development only "when infrastructure and service standards are met for traffic levels of 
service, water, sanitary sewer, fire protection, public protection, parks and recreation, flood control 
and drainage and other such services." (AR 3731 [RDEIR p. 3.9-34 9; CCC Code § 82-1.012 (emphasis 
added)].) The County concluded that "sufficient infrastructure and services are available to serve the 
proposed residential uses in the Residential Development Area." (AR 3731 [RDEIR p. 3.9-34].)  

The Court's role in reviewing a public agency's determination of General Plan consistency and 
related findings of fact is addressed in detail in preceding portions of this ruling. That authority 
applies to the County's determination that the Project does not violate the General Plan and its Land 
Use or Growth Management provisions in a final EIR certified by the public agency. (Stop Syar, supra, 
63 Cal.App.5th at 463 [relying in part on Highway 68, supra, 14 Cal.App.5th at 896 and Golden Door 
Properties, LLC v. County of San Diego (2020) 50 Cal.App.5th 467, 482, 486 ("Golden Door II"), holding 
that review of the agency's determination of general plan consistency in an EIR is not treated as a 
"CEQA 'informational' issue but rather is reviewed under ordinary mandamus and the deferential 
standard of review].)  

19. The FEIR and EBMUD as Sole Water Supplier 

The DEIR relied in part on recycled water options as a source of water supply for the Project. 
(AR 3355.) When the County obtained information demonstrating the recycled water was not a viable 
source, the County revised the DEIR to include instead an Off-Site Water Conservation option, which 
it acknowledged was significant new information under CEQA Guidelines section 15088.5 that 
required the EIR to be recirculated as the RDEIR. (AR 3355.)  

e. Characterization of Role of EBMUD and Its Authority Regarding Water 
Supply 
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The Project is admittedly outside the Ultimate Service Boundary ("USB") for EBMUD water 
service. (AR 3689 [RDEIR stating "A public water system does not currently serve the project site"]; AR 
3404 [acknowledging Project Site is outside EBMUD's ultimate service boundary]; AR 6727 [RDEIR 
App. J – Water Supply Evaluation ("WSE") prepared by water experts Tully & Young ["Project is not 
located within the service area of any existing public water system"]; AR 6901.) According to EBMUD's 
Water Supply Management Plan 2040 ("WSMP 2040"), the USB defines EBMUD's limit of future 
annexation for extension of water service." (AR 29970.)  

The RDEIR identified two sources of water service for the Project: Calaveras Public Utility 
District (Calaveras) and EBMUD. (AR 3404.) Calaveras proved not to be a viable option to provide 
water service, in part because it would have to obtain water from EBMUD to supply the Project and 
because alternative methods of delivering water to the Project were not likely. (AR 6909-6912, 6923-
6926 [EBMUD Comment Letter on RDEIR].) The County eliminated Calaveras as a source of water 
supply in the FEIR. The FEIR instead now provides that the Project will rely entirely on EBMUD for 
water service which it contends will have sufficient water available to add the Expanded Water Supply 
Project Area to its service "through the availability of water created by the facilitation, acceleration 
and implementation of EBMUD conservation efforts." (AR 7672, AR 7690.)  

The RDEIR states that the "[t]he Project applicant is expected to request annexation of the 
Residential Development Area (as well as the adjacent Pedestrian Staging Area) into the service area 
of EBMUD. Any such annexation and related sphere of influence amendment would require approval 
from EBMUD and applicable Local Agency Formation Commission (LAFCO)." {AR 3404 [RDEIR] 
(emphasis added).) The FEIR reiterates that the availability of water through the acceleration of 
EBMUD conservation efforts is "subject to the EBMUD Board of Director’s approval." (AR 7690 [FEIR] 
(emphasis added).) (See also AR 3916 [RDEIR, stating among other things, "[T]he provision of water to 
the Project is dependent upon the involvement of EBMUD and—subject to the EBMUD’s Board’s 
discretion—would most likely be based on a service territory annexation," and noting LAFCO approval 
also required].) 

With respect to water from EBMUD, the WSE also reiterates the discretion EBMUD has in 
deciding whether to supply water to the Project. (AR 6690-6691 ["[A]pplicant has considered several 
potential sources of water supply as part of a flexible strategy that would meet, or offset, the 
maximum estimated water demands of the Proposed Project while addressing the operational needs 
of the entities that would deliver the water. Because the Project Site is adjacent to the existing service 
area of the East Bay Municipal Utility District (“EBMUD”), the Proposed Project would seek to have 
EBMUD play a role (subject to the EBMUD Board’s discretion) in implementing this flexible water 
strategy. This WSE provides information to allow EBMUD’s Board to consider whether to deliverwater 
[sic] for the Proposed Project." (emphasis added)].) (See also AR 6723 [addressing off-site 
conservation measures to serve the Project "[i]n consultation with EBMUD"]; AR 6727 [referring to 
Project water strategy of having EBMUD deliver water to the Project "subject to the EBMUD Board's 
discretion"].) The FEIR affirms that "it is EBMUD's Board of Directors that must ultimately determine 
whether the Project is consistent with the priorities and objectives underlying the EMBUD Board's 
own policies when a request for approval to supply water to the Project goes before them." (AR 6989 
[FEIR County Resp. to EBMUD Comment 33 (emphasis added)].) 

The RDEIR assumes that the Real Parties would reach a mutual agreement with EBMUD 
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regarding the water supply. (AR 3916 [RDEIR].) 

EBMUD would have the authority to evaluate and decide which 
source of water supply and which transaction structure best meet the 
performance standard of meeting the Project’s water demand in 
normal years, single‐dry years, and multiple‐dry years without 
reducing water supply availability for existing or future customers in 
EBMUD’s existing service area—all over the 20‐year planning horizon 
specified by the state’s water‐and‐land‐use‐planning laws (SB 610, 
Urban Water Management Planning Act). . . . . Without the 
appropriate EBMUD, LAFCo, and/or CPUD approvals (as necessary for 
the selected water source and transaction structure), water may not 
be able to reach the Project Site. As such, mitigation is provided, 
requiring all necessary water supply approvals to be obtained prior to 
the recordation of the final map. With the implementation of this 
mitigation, impacts with respect to water supply availability would be 
less than significant. 

(AR 3916.)  

The County reiterated in the FEIR, through its response to the EBMUD comments on the 
RDEIR, that EBMUD has the authority to set the demand levels it estimates for the Expanded Water 
Supply Project Area, as well as the conservation levels required to achieve the additional supply to 
provide water to the Project. (AR 6984, AR 6989-6990 [FEIR [County Resp. to EBMUD Comment 
Nos.14, 15, 39].) The County also affirms in the FEIR that EBMUD can set required conservation levels 
at "some multiple" of the anticipated water demand for the Expanded Water Supply Project Area, and 
that the County will impose a condition on the Project of the Project applicant reaching a binding 
agreement with EBMUD regarding the demand and conservation necessary to meet these water 
supply needs. (AR 6989-6990 [FEIR - County Resp. to EBMUD Comment Nos. 39, 40].) (See also AR 
6796 [FEIR Master Response 2 -stating, any agreement to provide water service by EBMUD "would 
include a ratio of savings above and beyond the actual projected demand that is ultimately 
determined acceptable to EBMUD, such that a reasonable buffer of water would be assured to more 
than offset the anticipated demand."].) As the County states, "While implementation of such 
[conservation] measures for conservation offset would need to be addressed and agreed upon by the 
EBMUD Board of Directors and the Project applicant in a binding agreement, the information and 
data in EBMUD's WSMP 2040 Final Plan provides a sufficient basis to evaluate this approach for 
purposes of CEQA." (AR 6990 [FEIR -County Resp. to EBMUD Comment 40].)  

A number of commenters on the RDEIR, including EBMUD, questioned the feasibility of 
conservation measures producing sufficient water supply for the Expanded Water Supply Project 
Area. The County included a "Master Response" to those comments which in part addresses EBMUD's 
authority regarding supplying water to the Project: "Should EBMUD Board of Directors vote to 
authorize its staff to negotiate an agreement for the Project and associated water conservation 
funding, said agreement would include a ratio of savings above and beyond the actual projected 
demand that is ultimately determined acceptable to EBMUD, such that a reasonable buffer of water 
would be assured to more than offset the anticipated demand." (AR 6796 [FEIR Master Response 2] 
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(emphasis added).)  

f. Evidence Regarding Likely Water Demand and Water Supply for Project 

The RDEIR and FEIR rely on EBMUD's 2015 Urban Water Management Plan (UWMP") and 
Water Supply Management Plan 2020 ("WSMP") as the source for information on the availability of 
water for the Project. (AR3890 [RDEIR].) Neither the UWMP nor the WSMP accounted for the Project 
in evaluating water demand and supply since the Project is outside EBMUD's USB.  

The DEIR estimated water demand for the Project of 47 acre-feet per year ("AFY"). (AR 675-
676 [DEIR}.) EBMUD submitted comments on the DEIR and disputed the water demand estimates for 
the Project. EBMUD estimated the water demand to be "almost twice" the amount of water demand 
stated in the DEIR. (AR 6922-6923.) 

The RDEIR assesses the likely water demands of the Project at approximately 42 AFY, and up 
to 48 AFY in dry years, and relies on the 48 AFY figure for its assessment of the sufficiency of the 
water supply. (AR 3908, AR 3909.) EBMUD's comments on the RDEIR reiterated its dispute over the 
water demand estimate for the Project, stating it estimated average annual water demand for the 
Expanded Water Supply Project Area to be 75,000 gallons per day, which it states is "almost twice the 
demand estimated" in the RDEIR. (AR 6906-6907.)  

In connection with the FEIR, the County included as Appendix N a higher water demand 
estimate prepared by other outside experts, Schaaf & Wheeler, calculated using four different 
methodologies. The four methodologies produced higher demand estimates than those stated in the 
RDEIR, and the new report ultimately recommended the County use a demand estimate of 56.3 AFY, 
an amount roughly 17% higher than the demand estimate in the RDEIR. (Compare AR 3908-3909 to 
AR 7715, AR 8161-8173.) The Schaaf & Wheeler methodologies produced demand estimates ranging 
from 47.9 AFY at the low end to 91.7 AFY at the high end, based on residential water demand in 
Alamo and Danville, where the residential lot sizes are considerably larger than those planned for the 
Residential Development Area. (AR 7715, AR 8163-8165.) The Schaaf & Wheeler study only estimated 
water demand and did not address water supply or the sufficiency of the Level D and Level E 
conservation measures not yet implemented under the WSMP 2040 to meet the water demand 
estimate. (AR 8163-8165 [FEIR App. N].) The FEIR discloses but does not adopt the 56.3 AFY figure 
from Appendix N and relies on the lower, 48 AFY estimate in the WSE. (AR 7721, AR 7722-7723, AR 
7727.) 

As to the supply of water to meet these demands, the WSE, Appendix J to the RDEIR, relies on 
the acceleration, expansion, and implementation of additional conservation measures in EBMUD's 
USB that were outlined in, but not expected to be implemented in, the WSMP 2040 Final Plan, and 
the conclusions in the WSE regarding sufficiency of the water supply from the conservation efforts 
within the current EBMUD service boundary are restated and incorporated into the RDEIR. (AR 3890-
3891, AR 3911, AR 3913 [RDEIR Table 3.13-7]; AR 6727 [RDEIR App. J]; AR 7722-23 [changes to RDEIR 
in FEIR].) Because the WSMP 2040 estimates 2 million gallons per day ("MGD") would be saved by the 
Level E conservation measures, the WSE and RDEIR conclude that the implementation of the 
remainder of the unimplemented conservation measures in Level D and implementation of the four 
additional Level E conservation measures under the WSMP 2040 will conserve more than 48 AFY, 
which is sufficient additional water to supply the amount of the estimated water demand for the 
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Project, allowing EBMUD to supply the water demands of the Expanded Water Supply Project Area. 
(AR 3911, AR 3913 [RDEIR Table 3.13-7]; AR 6727 [RDEIR App. J].)  

EBMUD tested the conservation measures in proposing its WSMP 2040 and included Level E 
in the potential available conservation measures. (AR 29947, AR 29948, AR 30019-30022.) EBMUD, 
however, characterizes its WSMP 2040 as "a high-level planning document that 'estimates [EBMUD's] 
water supply needs to the year 2040, and proposes a program of policy and project initiatives to meet 
those needs' in dry years," that did not contain any analysis of the "possible efficacy of the four Level 
E conservation measures" other than as the " 'maximum theoretical level of water savings' " and the " 
'very highest level of conservation.' "  (EBMUD Reply p. 3, ll. 4-12 [citing AR 29945, AR 7697-7701, AR 
30020, AR 30047, AR 30054].) The FEIR also concludes the water savings through implementation of 
additional conservation measures will be sufficient to serve the Project even if the higher, 56.3 AFY 
figure from the third party evaluation in Appendix N to FEIR is used. (AR 7721, AR 7727.) The WSMP 
2040, however, states that it takes three to ten years from the time the conservation measures are 
implemented before the conservation targets are achieved. (AR 30020 [WSMP 2040].) The 
implementation period is not discussed in the RDEIR, the WSE, or the FEIR.  

The Court notes that water savings through conservation measures described in Appendix J, 
drawn from the WSMP 2040, are stated in "MGD" (million gallons per day), while demand is stated in 
"AFY" (acre-feet per year). Neither the WSE nor the RDEIR explains the relationship or equivalency 
between the "AFY" water demand estimates and the "MGD" water conservation figures/water supply 
estimated to be generated by conservation measures Level D and E in the WSMP 2040. The RDEIR 
only refers to the estimated demand in "MGD" in connection with the section on "Water Treatment 
Facilities" (AR 3917), indicating the estimated demand of 48 AFY is approximately .04 MGD. (AR 
3917.) It is not clear to the Court whether the higher 56.3 AFY water demand estimated in Appendix N 
to the FEIR is stated in MGD in the FEIR to allow for an "apples to apples" comparison of that figure.  

EBMUD's comment letter indicates that its WSMP 2040 plan already anticipated Level D 
conservation measures to be fully implemented by 2040 to serve its existing and future estimated 
water supply requirements for its existing service area, so reliance on Level D conservation measures 
as a source for water savings that could be used to supply the Expanded Water Supply Project Area is 
improper, as the Level D savings are already accounted for and to be used under the plan. (AR 6912 
[FEIR EBMUD Comment 39].) The County responded to the EBMUD comment that the Level D 
conservation measures would be accelerated, and "accelerating implementation of Level D measures 
means that water supplies are developed through conservation earlier than they would have been 
under the [WSMP], resulting in new water." (AR 6989-6990.) The County's "Master Response" No. 2 in 
the FEIR, however, in response to comments regarding the feasibility of water savings focuses only 
the Level E conservation measures projected to achieve another 2 MGD in water savings above the 
Level D measures, perhaps in implicit recognition or admission that the Level D conservation 
measures are already accounted for and to be used by EBMUD to provide water supply through 2040 
for its customers in the existing service area. (AR 6796-6797 [FEIR Master Resp. No. 2]; AR 6722-23.) 
In their Respondents' Brief in the EBMUD Action, Real Parties do not rely on the acceleration of Level 
D measures but argue that the Level E measures alone are more than sufficient to offset the Project's 
water demand. (Real Parties' Resp. Brief to EBMUD p. 20, ll. 12-16.)  

The RDEIR and the WSE do not explicitly quantify the amount of new water that would be 
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saved annually by "accelerating" the Level D conservation measures and when the new water savings 
would become available through the "acceleration" of the Level D measures. The Level E conservation 
measures are identified in the RDEIR only by generic categories in the text (financial incentives for 
irrigation upgrades, cisterns, graywater retrofit-existing single family, and graywater-new single 
family). (AR 3891, AR 7698.) This generic description of the four types of Level E conservation 
measures is the only reference to or explanation of the offsite conservation measures the FEIR relies 
on to meet water supply for the Project.  

The County's Response to EBMUD Comment 39 in the FEIR includes a reference to a table in 
the Appendix to the WSMP 2040 (Table 6 of Appendix D TM-5), but neither that Table 6 nor any 
portion of WSMP 2040 Appendix D TM-5 is included in the RDEIR or the FEIR, as noted by EBMUD. 
(EBMUD Reply p. 3, fn. 4.) There is no analysis of the conservation measures or further description of 
what those measures consist of factually and practically, their likely effectiveness, when or how the 
additional measures would generally be employed or implemented, when the conservation savings 
would occur at levels sufficient to provide the conservation offsets to supply water to the Project, and 
any feasibility issues or risk factors as to whether the Level E conservation measures would actually 
result in the water savings necessary to supply the Expanded Water Supply Project Area. (AR 3891 
[RDEIR]; AR 7698, AR 30020, 30047, 30054 [WSMP 2040].) Real Parties cite information regarding 
"Portfolio E" from the WSMP 2040, but that section addresses "Recycled Water and Water Transfers," 
not the Level E conservation measures. (Real Parties' Resp. Brief p. 21, ll. 4-5, citing AR 30068-30070.)  

After the FEIR was prepared, EBMUD and the County's water experts who prepared the WSE 
had additional communications regarding the water supply and offsite conservation measures. Real 
Parties cite to a memorandum dated May 4, 2021 from Tully & Young titled "Tassajara Parks Water 
Demand Offset Updated Preliminary Feasibility Analysis." (AR 23361-23380.) The memorandum 
explains the water conservation measures identified in Level E, including the target market of EBMUD 
customers and market potential for the additional conservation programs and the components of the 
water savings programs, including installation of toilets, a graywater rebate program, onsite water 
reuse program, and leak repair assistance program. (AR 23361-23380.) These programs are not 
mentioned or analyzed in the FEIR.   

The RDEIR and WSE include a chart showing 48 AFY in offsite water conservation savings 
every year from "current" (presumably 2016 when the RDEIR was prepared) through 2040, without 
specifying the time frame needed for the accelerated and new conservation measures to actually be 
implemented and the amount of offsite water savings available as the measures are implemented. 
(AR 3913, AR 6926; AR 7722-23.) The RDEIR and WSE do not explain the basis for the conclusion in the 
charts that 48 AFY in offsite water conservation savings would exist from the "current" period prior to 
any "acceleration" of Level D measures or implementation of new Level E measures. (AR 3913; AR 
6726; AR 7722-23) The only "phasing" addressed in the WSE is the phasing of the construction of the 
Project, not the implementation of the conservation measures. (AR 6694.)  

Real Parties contend EBMUD failed to exhaust its administrative remedies on the issue of the 
timing of the conservation measures to produce the savings necessary to supply water to the Project. 
(Real Parties' Resp. Brief to EBMUD p. 22, ll.. 9-19.) EBMUD, however, points to its comments on the 
RDEIR regarding the uncertainty as to the market for the conservation programs included in Level E 
and the question if "there are enough interested customers to ensure successful implementation" as 
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sufficient to apprise the County of the issue for exhaustion purposes. (AR 6912.) (See also AR 6912-
6913 [indicating the expanded conservation programs requires evaluation of "the remaining 
conservation potential of the new programs" based on many factors also including the feasibility of 
the technology and "the estimated water savings for the program," and stating "the water supply 
alternatives identified in the RDEIR and revised WSE are so conceptual, [and] inadequately analyzed . . 
. that the County cannot reasonably conclude the Recirculated DEIR adequately addresses the water 
supply impacts"].) Further, in its Master Response No. 2, the County specifically refers to the timing of 
implementation of the conservation measures, indicating its understanding that the questions of 
feasibility of the conservation measures necessarily include the question of the timing of their 
implementation. (See AR 6796 ["While EBMUD has identified these specific conservation measures 
[i.e., Level E], along with the assumed amount of water that would be conserved upon 
implementation, the WSMP 2040 did not identify a timetable for implementation of Level E measures 
since this would be heavily dependent upon the availability of funding, among other considerations . . 
. ." (emphasis added)].) The Court concludes that EBMUD's comments, in the context of the entirety 
of EBMUD's comments and issues raised on the water demand and water conservation issues, and 
the County's Response in the FEIR cited above, indicates the issue was raised sufficiently in the 
administrative proceedings for purposes of the exhaustion requirement. (Save the Hill Group v. City of 
Livermore (2022) 76 Cal.App.5th 1092, 1105.)  

The parties also disagree regarding the implications of EBMUD's including but not 
implementing the Level E conservation measures in its WSMP 2040. EBMUD concluded that Level D 
conservation measures would likely provide sufficient water supplies to serve its customers within its 
USB through 2040, based on its 2015 Urban Water Management Plan. (AR 3890.) EBMUD views the 
Level E conservation measures as only "theoretical" as they require evaluation of the actual water 
conservation those measures are likely to achieve, and contends that annexing the proposed 
Expanded Water Supply Project Area would potentially impact its ability to supply water to its existing 
and future customers within the USB to whom EBMUD is already committed. (EBMUD Op. Brief pp. 
14-18.)  

20. EBMUD Annexation Policies, No Service Resolution and Other Water Supply 
Contingencies 

EBMUD submitted a lengthy comment letter and materials in response to the RDEIR in which 
EBMUD stated it does not plan to provide water service to the Project and has concluded it does not 
have the necessary water supplies to serve the Project. (AR 6901-6980.) On June 8, 2021, the day 
before the County Planning Commission meeting to approve the Project, the Board of Directors of 
EBMUD passed a resolution (the "EBMUD No Service Resolution") that EBMUD (1) does not have 
adequate water supplies to support" annexation of the Project to its service area; (2) must reserve all 
its water supplies to address water supply deficiencies during droughts and constraints on water 
supply; (3) providing water service to the Project through conservation measures is not feasible and 
would take away a source of water supply within its existing service area, particularly in droughts, and 
(4) providing water service to the Project through its annexation is inconsistent with its Policies 3.01 
and 3.05 and does not comply with Policy 3.08. (AR 29040-29046.) The County Board of Supervisors 
received the EBMUD No Service Resolution but approved the Project a month later despite EBMUD's 
position on water service to the Project. (AR 29040, AR 1-5.)  
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The RDEIR acknowledges that EMBUD Policy 3.01 requires EBMUD to oppose annexation that 
is outside its USB "unless the requested annexation is a small boundary adjustment found by EBMUD 
to be in its best interests based on specified conditions." (AR 3734.) (See also AR 6917 [EBMUD Policy 
3.01].) EBMUD Policy 3.01 includes two alternatives for EBMUD to make the "best interests" finding. 
(AR 6917 {EBMUD Policy 3.01(a) and (b).) The RDEIR includes a table identifying the conditions upon 
which EBMUD's "best interests" finding must be based that the County is relying on for its consistency 
determination which based on the text of the conditions is drawn from the alternative Policy 3.01(a). 
(AR 3734-3735 [Table 3.9-7]; AR 6917 {EBMUD Policy 3.01(a)].) Policy 3.01(a) lists six conditions, all of 
which are required to be met to meet that "best interests" finding. (AR 6917 (EBMUD Policy 
3.01(a)(1)-(6) [with "and" between 3.01(a)(5) and (6)].) Table 3.9-7 in the FEIR recognizes that one of 
the conditions is that "the property and dwelling units are the smaller part of a larger development 
project located primarily within the Ultimate Service Boundary." (AR 6917 (EBMUD Policy 3.01(a)(1)]; 
AR 3734].) The RDEIR cites that condition and states directly that the 30 acres and the dwelling units 
"are not part of a 'larger development located primarily within the USB.' " (AR 3734 [Table 3.9-7] 
(emphasis added)].) As a result, condition (a)(1) of EBMUD Policy 3.01 is not met for this Project 
according to the RDEIR, but the RDEIR nevertheless declares the annexation of the Project to be 
"consistent" with Policy 3.01 without further explanation or analysis. (AR 3736.) 

EBMUD'S Policy 3.08 provides that if EBMUD is designated by a local agency to provide water 
service for a residential development of less than 200 units outside the ULL and that is "not covered 
by the provisions of Policy 3.01" then EBMUD is required to oppose annexation, and the EBMUD 
Board "shall determine . . . whether to call an advisory election on the question of whether such 
territory should be annexed to EBMUD." (AR 3737 [RDEIR quoting Policy 3.08].) The RDEIR concludes 
that Policy 3.08 does not require EBMUD to oppose the Project and consider an advisory election as 
"the Project is covered by and consistent with Policy 3.01," another consistency finding that is cast 
into doubt by the RDEIR acknowledgement that the property and residential units are not part of 
larger development that is primarily in the EBMUD service boundary for the reasons stated above. 
(AR 3737 [RDEIR].)  

Real Parties contend that LAFCO will ultimately make the annexation determination and 
decide whether EBMUD must provide service to the Expanded Water Supply Project Area through 
proceedings under Government Code section 56857. Those proceedings could include EBMUD 
passing a resolution to terminate the annexation application proceedings once the application is 
complete, and judicial review of any such resolution, which must be supported by substantial 
evidence of a financial or service concern within the meaning of that statute. (See Govt. Code § 
56857(b), (d)(1) and (2).) The EBMUD No Service Resolution does not refer to termination of any 
annexation proceedings before LAFCO since the annexation application was incomplete at the time 
EBMUD issued its resolution, but the resolution clearly states the EBMUD Board determined to 
oppose annexation of the Expanded Water Supply Project Area to its service area and that annexation 
violates EBMUD Policies 3.01 and 3.05 and is not in compliance with Policy 3.08. (AR 29040-29046.)  

The County also affirms in the FEIR that the water conservation offsets approach to providing 
the necessary water supply to the Expanded Water Supply Project Area "would trigger the need for a 
petition to the California State Water Resources Control Board to change the place of use of EBMUD's 
water rights." (AR 6991.) The County points out the agency is listed as a "responsible agency" in the 
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RDEIR and that the RDEIR was "amended to clarify that State Water Board approval of EBMUD's 
change petition would be required." (AR 6991.)  

21. Violation of CEQA Regarding Water Supply Information 

Petitioners contend the County's certification of the FEIR is a prejudicial abuse of discretion 
because the FEIR does not comply with the procedural requirements of CEQA in its analysis the water 
supply impacts of the Project, including issues regarding the amount of likely demand, the offsite 
conservation measures relied on to supply that demand, the feasibility and timing of the mitigation 
measures on water supply, the adequacy of the water treatment facilities to process the demand, and 
the County's unsupported finding of "no significant impact" on Land Use despite the conflict with 
EBMUB's Policies.  

The FEIR sets forth a conclusion regarding the sufficiency of offsite water conservation 
measures derived only from the estimate in the WSMP 2040 that Level E conservation measures 
could result in 2 MGD of water savings. The FEIR contains no facts or analysis regarding the offsite 
conservation measures but only relies on the WSMP 2040 estimated water savings as the basis for the 
water supply being sufficient to supply the Project. Real Parties do not address the informational 
deficiencies in the FEIR raised by EBMUD regarding the failure to provide any meaningful disclosure of 
the offsite conservation measures and water savings that would be achieved, other than the 
conclusion from the WSMP 2040, focusing solely on whether substantial evidence supports the 
County's position that offsite conservation can provide the water supplies based on the conclusion in 
the WSMP 2040. (Real Parties' Resp. Brief to EBMUD, pp. 15-24.)  

These are different issues under CEQA. As the Court explained in Sierra Club v. County of 
Fresno, supra, "The determination whether a discussion [of potential significant environmental 
impacts] is sufficient is not solely a  matter of discerning whether there is substantial evidence to 
support the agency's factual conclusions. [¶] The ultimate inquiry, as the case law and the CEQA 
guidelines make clear, is whether the EIR includes enough detail 'to enable those who did not 
participate in its preparation to understand and to consider meaningfully the issues raised by the 
proposed project.' [Citations omitted.]" (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515.) 
"Whether an EIR has omitted essential information is a procedural question subject to de novo 
review. [Citations omitted.]" (Banning Ranch, supra, 2 Cal.5th at 935.) " 'Noncompliance with 
substantive requirements of CEQA or noncompliance with information disclosure provisions "which 
precludes relevant information from being presented to the public agency . . . may constitute 
prejudicial abuse of discretion within the meaning of Sections 21168 and 21168.5, regardless of 
whether a different outcome would have resulted if the public agency had complied with those 
provisions." (§ 21005, subd. (a).)' " (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515 [quoting 
County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 945–94 and stating 
failure to comply with CEQA in omitting necessary material to informed decision-making and public 
participation is prejudicial error (italics in original)].) 

From an informational standpoint, the RDEIR, WSE, and FEIR cite the conservation measures 
but do not explain what the conservation measures are that the County would be relying on to 
achieve the water savings to supply the Project except by a single reference to four generic category 
titles from the WSMP 2040. (Compare, e.g., Real Parties' Resp. Brief in EBMUD Action, pp. 15-17 
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quoting from RDEIR to AR 3891 [RDEIR citing financial incentives for irrigation upgrades, cisterns, 
graywater retrofit-existing single family, and graywater-new single family].) There are no other facts 
or explanation of what the offsite conservation measures are, what the conservation measures entail 
in terms of obtaining customer participation to achieve the estimated water savings, how much each 
of the four different categories of conservation measures would be expected to conserve, and the 
feasibility and likelihood of voluntary participation in the programs on which the FEIR relies to achieve 
the water savings and supply the Project. The County's Master Response No. 2 to questions about 
feasibility of water conservation to allow service to the Project states the WSMP 2040 "identified 
these specific additional conservation measures, along with the assumed amount of water that would 
be conserved upon implementation . . . " with no identification of the actual measures or further 
analysis of the savings, other than reliance on the "assumed" water savings stated in that document. 
(AR 6796 [FEIR Master Resp. 2] (emphasis added).)  

The facts and analysis regarding the conservation measures upon with the water supply for 
the Project hinges do not appear in the RDEIR or the FEIR, but in a memorandum prepared several 
months after the FEIR was completed and that is not included in the FEIR. (AR 23361-23380.) This 
"updated feasibility analysis," not included in the FEIR, explains certain the Level E conservation 
measures and what they would entail and also adopts a 2:1 offset ratio and EBMUD's estimated water 
demand, indicating water savings of 170 AFY of needed water conservation. (Real Parties' Resp. Brief 
pp. 21-22.)  The FEIR, and WSE instead rely entirely on the conclusion in the WSMP that Level E 
conservation measures, only vaguely described in the FEIR, will produce 2 MGD in water savings. Real 
Parties contend the only impediment to implementing Level E conservation measures was economic, 
not technical feasibility, since the measures passed EBMUD's technical screening criteria that 
eliminated all but 53 conservation measures and left the Level E measures in the plan. (Real Parties' 
Resp. Brief p. 20, citing AR 29947, AR 30020-30021 [which states that "Additional resources and 
customer contacts are required to reach higher levels of potential water savings" (emphasis added)], 
AR 30047.) Economic feasibility is addressed by the requirement the Project applicant fund the costs. 
(Real Parties Resp. Brief p. 21, citing AR 97-98.)  

These arguments address whether there is substantial evidence to support the County's 
factual finding that the offsite conservation measures would provide an adequate source of offsetting 
water savings to allow the Project to obtain water service from EBMUD without adversely affecting 
water supplies, but they do not address the sufficiency of the FEIR as an informational document 
sufficient for decisionmakers and the public to analyze the water impacts of the Project. Further, on 
the feasibility issue, in its Master Response No. 2 to the comments that raised questions regarding the 
feasibility of conservation measures sufficient to provide the water savings to allow water to be 
supplied to the Project, the County states that the Level E conservation measures had no timetable 
for implementation, "since this would be heavily dependent upon the availability of funding, among 
other considerations." (AR 6796 (emphasis added)].) The statement indicates funding for the Level E 
measures was not the only constraint on the implementation Level E measures under the WSMP 
2040, but none of the "other considerations" are explained in the FEIR.  

The FEIR does not disclose that EBMUD's conclusion regarding the water supply needed for 
the Project is approximately 84.6 AFY, significantly more than the 56.3 AFY determined by the 
County's expert relied on in the FEIR. While the County may be able to reach a conclusion different 
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from EBMUD based on the conflicting expert opinions available, from an informational standpoint, 
EBMUD's water demand estimate is important information that is omitted from the RDEIR circulated 
for public comment, in light of the requirement highlighted by Real Parties in their Respondent's Brief 
that the County determined to condition the Project on the developer "entering into a binding 
agreement with EBMUD that provides for the Project to fully accommodate its identified demand at 
a minimum of 56.3 AFY or the amount ultimately confirmed by EBMUD, whichever is greater." (Real 
Parties' Resp. Brief to EBMUD p. 17, ll. 21-22 [citing AR 7721 (emphasis in original)] and p. 18, ll. 13-15 
[citing AR 7727-28.) This condition stated in the FEIR makes the EBMUD estimated water demand and 
resulting necessary water conservation amount necessary to serve the Project material information, if 
nothing else with respect to the likelihood of a consensual, negotiated agreement for the 
conservation measures between the Project applicant and EBMUD, even if the County ultimately 
concludes implementing specified conservation measures will produce the necessary water supply 
without impacting water service in EBMUD's existing USB.  

There is no explanation, analysis or factual basis for the implicit conclusion in the water 
supply charts in the RDEIR and WSE that the offsite conservation measures would immediately result 
in offsite water savings of 48 AFY from the "current" year even though the new conservation 
measures would somehow have to be implemented. (AR 3913, AR 6726.) Though the WSE and RDEIR 
generally rely on the WSMP 2040 for the water conservation and supplies, the WSMP 2040 indicates 
water savings are not realized for three to ten years from the time measures are implemented, but 
the FEIR does not explain the implementation time or why, given the information in the WSMP 2040, 
the offsite water savings is shown as available immediately. (AR 30020.) The water demand and 
conservation estimates are not even stated in the same type of measurement (AFY vs. MGD) to allow 
a straightforward "apples to apples" analysis. (See also AR 6906 [EBMUD stating its estimated 
demand figure as 75,500 gallons per day].)  

These are informational deficiencies in the FEIR, regardless of whether ultimately the County 
would reach the same factual conclusions by adopting a finding that the offsite conservation 
measures the Project applicant will develop will result in sufficient water savings to provide a water 
supply to the Project that will not impair water supplies for customers within the EBMUD USB and 
that will support annexation of the Expanded Water Supply Project Area to EBMUD's service area. 
(See Real Parties' Resp. Brief in EBMUD Action pp. 18-20 [addressing "substantial evidence" to 
support County's finding of sufficiency of water conservation for demand contrary to EBMUD's 
determination].) While the County may have discretion to make findings among different, conflicting 
expert opinions that are different from EBMUD's conclusions, it must do so based on an EIR that 
contains adequate information. 

Real Parties point to the May 4, 2021 Tully & Young memorandum analyzing specific offsite 
conservation measures and their potential water savings and costs as additional substantial evidence 
in support of the feasibility of the Level E offsite water conservation measures. (Real Parties' Resp. 
Brief pp. 21-21.) The May 4, 2021 Tully & Young memorandum provides details regarding the nature 
of the actual conservation programs that might be involved in the Level E conservation measures the 
Project applicant would have to fund and the savings anticipated from each measure. The 
memorandum may have been available to the County Board before it certified the FEIR, but the 
information regarding these specific, identified conservation measures on which the Project would 
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rely is not in the FEIR. The County is required to determine whether to certify an EIR based on the 
contents of the FEIR, not material outside the EIR that has not been subject to public notice and 
comment. (Save Our Peninsula v. County of Monterey (2001) 87 Cal.App.4th 99, 130-31 ("Save Our 
Peninsula").)  

The FEIR also fails as an informational document in not adequately disclosing the potential 
risks and implications to the water supply for the Project based on EBMUD's position that annexation 
of the Expanded Water Supply Project Area violates its annexation policies. The County explains in the 
FEIR the reasons it contends EBMUD's policies will not be violated, despite EBMUD's contrary 
conclusions, and the EBMUD staff interpretation of those policies in the comment letters is not 
definitive. The FEIR states "A definitive interpretation of the Project's consistency [with the EBMUD 
annexation policies] must be made by the EBMUD Board of Directors" which would be made "via a 
procedure that is deemed appropriate by their staff." (AR 6981.) That "definitive" interpretation was 
made by the EBMUD Board in its resolution in June 2021 after the FEIR was published and before the 
County certified it, and the "definitive" EBMUD interpretation is that its annexation policies are 
violated. (AR 29040-46.) By implication, the FEIR admits the significance of the EBMUD Board making 
a "definitive" interpretation of its annexation policies and concluding those policies are violated. 

The FEIR, however, relies on the assumption that EBMUD will reach a negotiated agreement 
with the Project applicant to supply water to the Project based on estimated water demands and 
conservation levels acceptable to EBMUD in its discretion. While the FEIR indicates involvement of 
EBMUD is required as described above and that EBMUD and LAFCO approvals are required as Real 
Parties note (Real Parties' Resp. Brief in EBMUD Action pp. 17-18), the FEIR does not address the 
significant risks and likelihood that a consensual agreement will not be reached given EBMUD's 
position. The FEIR repeatedly addresses the discretion EBMUD has regarding providing water service 
to the Project, as summarized above, but does not explain that if EBMUD opposes, then LAFCO can 
override EBMUD's opposition through the annexation process, which could include a process of 
judicial review of any resolution by EBMUD to terminate the annexation proceedings before LAFCO, 
addressed exhaustively in the Real Parties' Respondents' Brief. (Real Parties' Resp. Brief to EBMUD pp. 
7-11, 23-24.) Real Parties contend the LAFCO annexation process may require EBMUD to annex the 
Expanded Water Supply Project Area, despite its opposition, including through the "judicial review" of 
EBMUD's position that could be required if EBMUD seeks to terminate the annexation proceeding, 
but that information is not included in the FEIR as a known potential risk that the water supply will 
not be available or could be delayed through the annexation process before LAFCO based on 
EBMUD's opposition to extension of its service area to provide water to the Project.  

The FEIR does not address alternative water supplies for the Project if the Project applicant 
does not reach an agreement with EBMUD to provide water to the Project, a known risk based on the 
information in the FEIR even without the EBMUD Board's determination annexation violates its 
policies. (AR 3917 [MM USS-1].) The FEIR does not satisfy the informational requirements of CEQA not 
only because it does not include a full discussion of the water supply issues as cited above, but also 
because these circumstances indicate the availability of the sole source of water for the Project 
through EBMUD cannot be "confidently" determined, and a discussion of any alternative sources and 
their environmental consequences, or lack of alternative sources, is required. (Vineyard, supra, 40 
Cal.4th at 432 
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22. Violation of CEQA Based on Inconsistency with EBMUD Annexation Policies 

The FEIR also violates CEQA in its analysis of the consistency of the annexation of the Project 
with EBMUD Policies 3.01 and 3.08. In its response to EBMUD's comments on the RDEIR regarding its 
annexation policies, in addition to indicating EBMUD's Board would have to make the "definitive" 
interpretation, the County cited RDEIR 3.9-37-40 as explaining the basis for its consistency 
determinations, including its determination that "the Project would be consistent with EBMUD Policy 
3.01 providing for the annexation of lands outside the USB." (AR 3736.) One of the six required 
conditions under Policy 3.01(a), specifically 3.01(a)(1) is not met, as Table 3.9-7 acknowledges, but the 
RDEIR includes no analysis or explanation of why the requirement that the property and dwelling 
units subject to annexation be part of "a larger development located within" EBMUD's USG is either 
satisfied (when the RDEIR states that is not the case) or does not need to be satisfied in order for 
annexation to be consistent with Policy 3.01, as the RDEIR concludes.  

Real Parties state in their Respondents' Brief the Project "substantially" meets all of Policy 
3.01(a)'s requirements (Reap Parties' Resp. Brief to EBMUD, p. 26, l. 19), but the FEIR does not state 
the Project is "substantially" consistent with the policy or explain why "substantial" consistency with 
Policy 3.01(a)(1) is sufficient. By its terms, Policy 3.01(a) requires all six criteria to be met. To the 
contrary, the RDEIR unequivocally states "the Project meets the conditions outlined under Policy 
3.01." (AR 3734.) 

Real Parties argue that the EBMUD annexation policies are not land use regulations and 
therefore do not raise a CEQA issue as to the Project's consistency with land use regulations. The 
County in the RDEIR itself, however, explicitly characterizes EBMUD's policies regarding annexation as 
"adopted for the purposes of avoiding or mitigating an environmental effect," which is the concern of 
CEQA. (AR 3734 [Impact LU-4].) The RDEIR includes the EBMUD annexation policy consistency 
discussion in the "Land Use" section and identifies Impact LU-4 based on the Project's potential 
inconsistency with the EBMUD Policy. The discussion is incorporated into the LAFCO Policy 
consistency discussion, under which Real Parties contend the EBMUD Policy determination and 
annexation will ultimately be tested, and which seems to clearly invoke land use regulation. (AR 3732-
3734.)  

The FEIR finding of consistency with Policy 3.08 is derived from the conclusion that the 
annexation is consistent with Policy 3.01, but the RDEIR contains a finding and admission that the 
Project does not actually meet the terms of Policy 3.01(a)(1). Real Parties contend that Policy 3.08 
does not apply because in conjunction with the approval of the Project, the County extended the ULL 
to cover the Expanded Water Supply Project Area to it is not outside the ULL which is one of the two 
conditions for 3.08 to apply, but the FEIR does not explain that. The RDEIR was prepared in 
September 2016, and the FEIR in September 2020 before the ULL was extended. From an 
informational standpoint, the FEIR is at best misleading in its consistency disclosures as to EBMUD 
Polices 3.01 and 3.08. The FEIR fails to include a "good faith, reasoned analysis" in response to 
EBMUD's comments regarding the violation of these Policies and explaining why the Project is 
consistent when the County has concluded that Policy 3.01(a) is not satisfied. (Berkeley Keep Jets Over 
the Bay Committee v. Board of Port Commissioners (2001) 91 Cal.App.4th 1344, 1367 [internal 
quotations and italics omitted].)  
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EBMUD Policy 3.05 addresses the availability of adequate water supplies for EBMUD to 
provide water service to the Expanded Water Supply Project Area and provides that EBMUD will not 
extend its service outside the USB if its existing customers would be adversely affected. EBMUD 
provided comments on the RDEIR reiterating its position that this Policy would be violated by serving 
the Expanded Water Supply Project Areas as it would impair its ability to meet its existing service 
obligations to the current and future customers within its USB. The RDEIR relies on the conclusion 
that the offsite conservation measures will offset the additional demands of new service to the 
Project and therefore, despite EBMUD's view to the contrary, Policy 3.05 would not be violated by 
annexation. (AR 3736) The County's response to EBMUD's comment on the RDEIR contesting this 
conclusion was to refer back to this conclusion. (AR 6981 [FEIR County Resp. to EBMUD Comment 2}.) 
The County's reliance on its conclusions regarding the water conservation measures that are not 
adequately analyzed with facts, for the reasons set forth above, making the analysis of consistency 
with Policy 3.05 similarly inadequate under CEQA.  

As the Court in Banning Ranch explained, "In order to serve the important purpose of 
providing other agencies and the public with an informed discussion of impacts, mitigation measures, 
and alternatives, an EIR must lay out any competing views put forward by the lead agency and other 
interested agencies. [Citations omitted.] The Guidelines state that an EIR should identify '[a]reas of 
controversy known to the lead agency including issues raised by [other] agencies.' (Guidelines, § 
15123, subd. (b)(2).) 'Disagreement among experts does not make an EIR inadequate, but the EIR 
should summarize the main points of disagreement among the experts.' (Guidelines, § 15151.) 
'[M]ajor environmental issues raised when the lead agency's position is at variance with 
recommendations and objections raised in the comments must be addressed in detail.' (Guidelines, § 
15088, subd. (c).)" (Banning Ranch, supra, 2 Cal.5th at 940.)  

The FEIR does not adequately inform the decisionmakers and the public of the significant 
disagreements among experts, including in particular EBMUD which the FEIR repeatedly 
acknowledges will be the entity that ultimately determines the estimated water demands and 
whether any conservation measures can be implemented to allow water service to the Expanded 
Water Supply Project Area. More important, EBMUD has now made that determination through its 
resolution that it cannot serve the Project without risk to its existing and anticipated future 
customers. These disagreements are not adequately disclosed.  

As to the conflict with EBMUD's annexation policies, the FEIR fails to adequately disclose the 
present conflict with those policies, even if, from a "chicken and egg" view, Real Parties can argue 
that the conflict with Policy Nos. 3.01(a)(1) and 3.08 may be resolved by expansion of the ULL to cover 
the Expanded Water Supply Project Area. The Court has asked for supplemental briefing on this issue. 
The Court anticipates that at a minimum, the FEIR is inadequate as it does not clearly explain the basis 
for the conclusion the annexation policies are not violated because of the future anticipated 
expansion of the ULL.  

23. Violation of CEQA as to Mitigation Measure MM USS-1 

EBMUD argues that the FEIR violates CEQA because the sole mitigation measure for the 
adverse environmental effects of the Project as to the water supply is unlikely to occur, and the FEIR 
impermissibly defers mitigation of the adverse environmental effects on water supply. The FEIR 
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identifies this potentially significant impact on the water supply (USS-1): "The Project may result in 
the need for additional water supplies, additional treatment capacity, or additional distribution 
facilities beyond what has been planned for." (AR 7714.) The mitigation measure for this adverse 
environmental effect is MM USS-1. (AR 3917, AR 7728.) Mitigation Measure MM USS-1 states that 
before a final subdivision map may can be recorded, "Project applicant must demonstrate to the DCD 
that all required approvals are obtained to implement provision of water to the Project Site via the 
selected water supply," specifically, by EBMUD. (AR 3917, AR 7728.) 

The feasibility of a mitigation measure relied on in an EIR and the improper deferral of 
mitigation are distinct CEQA issues. (California Native Plant Society v. City of Rancho Cordova (2009) 
172 Cal.App.4th 603, 622-623.) "A mitigation measure is feasible if it is 'capable of being 
accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, social, and technological factors.' (CEQA, § 21061.1.)" (Id. at 622.) (See also 
Cal. Code Regs. tit. 14 §§ 15151 [standards for adequacy of an EIR, stating "the sufficiency of an EIR is 
to be reviewed in the light of what is reasonably feasible"] and 15364 [defining feasible as "capable of 
being accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, legal, social, and technological factors." (emphasis)]; Pub. Res. Code §§ 
21002, 21002.1, 21061.1.)  

Real Parties argue the conditions to approval of the Project including the requirement of a 
binding agreement with EBMUD to accommodate the water demand for the Project as ultimately 
confirmed by EBMUD, and for the developer to fund conservation offset measures of at least a 2:1 
ratio for demand versus conservation makes the mitigation measure feasible within the meaning of 
these authorities. (Real Parties' Resp. Brief pp. 28-30, and citing AR 45, AR 98, AR 1297-99.) Real 
Parties in effect argue that EBMUD's opposition to annexation does not mean the mitigation measure 
is not feasible. EBMUD contends MM USS-1 is not feasible both because the necessary approvals to 
providing water to the site are not likely to be obtained from EBMUD and LAFCO, particularly within a 
"reasonable time" under the Public Resources Code and CEQA Guidelines, and because the offsite 
conservation measures the Project relies on are not likely to achieve conservation in excess of the 
water supply needs of customers in EBMUD's existing USG.  

For the reasons stated above, the FEIR fails to comply with CEQA as it does not adequately 
inform decisionmakers and the public by adequately addressing the offsite conservation measures on 
which the availability of water supplies for the Project depend, as well as the inconsistency with 
EBMUD's annexation policies that at a minimum raise questions regarding the feasibility of the 
Project obtaining EBMUD approvals to supply the water necessary for the Project to be developed. At 
a minimum, additional information is required to be disclosed regarding MM USS-1 to address the 
feasibility of the adopted mitigation measure relied on for the reasons indicated, and if the adverse 
environmental effects on water supplies identified by the FEIR cannot be mitigated in light of those 
additional disclosures and analysis, the FEIR must so indicate. 

In Vineyard, one of the grounds on which the Court found a violation of CEQA in the water 
supply analysis was that the EIR relied on a provision for curtailing development if the necessary 
water supplies did not materialize in the future "without disclosing, or proposing mitigation for, the 
environmental effects of such truncation." (Vineyard, supra, 40 Cal.4th at 447.) The FEIR in this case 
imposes a similar form of mitigation by termination of the Project by not allowing the final subdivision 
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map to be recorded if the Project applicant cannot demonstrate it has obtained all necessary 
approvals to supply water to the Project. (AR 3917, AR 7728.) The FEIR does not address what 
development is expected to have occurred up to the point at which the Project must present the 
proof of approvals to the DCD as stated in MM USS-1, whether there would be any significant 
environmental effects from proceeding with development up to that point and then terminating the 
Project, and any mitigation measures needed to address those effects. This is an informational 
deficiency in the FEIR. For the reasons stated in Vineyard in this regard, the FEIR violates CEQA for 
failure to disclose any environmental effects from truncating the Project and proposing mitigation for 
any such effects that are likely to be significant.  

As to whether the FEIR improperly defers the mitigation measure, EBMUD cites Communities 
for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70. The Court held the mitigation 
measure in that case for greenhouse gas emissions which included only a general goal of no increased 
emissions without calculations regarding the reductions in the emissions expected from future 
mitigation measures and the general identification of possible mitigation measures without objective 
standards and with unknown effectiveness did not satisfy CEQA. (Id. at 92-93.) In so holding, the 
Court noted that other cases have held "reliance on tentative plans for future mitigation after 
completion of the CEQA process significantly undermines CEQA’s goals of full disclosure and informed 
decisionmaking; and consequently, these mitigation plans have been overturned on judicial review as 
constituting improper deferral of environmental assessment." (Id. at 92.)  

The mitigation measure in this case has been formulated and states an objective standard for 
measuring success of the mitigation measure, in the sense that all necessary approvals for EBMUD to 
supply water to the Project must be obtained by the Project applicant before a final map will be 
recorded. Obtaining those approvals, however, is dependent on a negotiated agreement with EBMUD 
for the Project applicant to fund vaguely described offsite conservation measures which have not 
been formulated and agreed to, and much of which the FEIR acknowledges is left to the discretion of 
EBMUD and potentially LAFCO through annexation proceedings. (See, e.g., AR 6797, AR 6990.) The 
Court in Preserve Wild Santee v. City of Santee, supra, 210 Cal.App.4th 260 held the EIR in that case 
was inadequate in part based on its improper deferral of mitigation measures for habitat loss for an 
endangered butterfly species. (Id. at 281.) The Court stated that, among other things, "the timing and 
specific details for implementing other Quino management activities discussed in the draft habitat 
plan are subject to the discretion of the preserve manager based on prevailing environmental 
conditions. Consequently, these activities are not guaranteed to occur at any particular time or in any 
particular manner. [¶] It, therefore, appears the success or failure of mitigating the project's impacts 
to the Quino largely depends on what actions the approved habitat plan will require to actively 
manage the Quino within the preserve. 'An EIR is inadequate if "[t]he success or failure of mitigation 
efforts . . . may largely depend upon management plans that have not yet been formulated, and have 
not been subject to analysis and review within the EIR." ' [Citation omitted.]" (Id. [quoting 
Communities for a Better Environment v. City of Richmond, supra, 184 Cal.App.4th at 92].) 

Real Parties, however, argue that there is no CEQA violation in approving the FEIR and the 
Project where another responsible agency, in this case EBMUD, has to exercise discretionary 
authority to approve or disapprove a portion of the Project, impose its own conditions, or impose its 
own mitigation measures to address aspects of the Project within the responsible agency's 
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jurisdiction. (See Pub. Res. Code ¶ 21069 [defining responsible agency]; Pub. Res. Code §§ 21153(c), 
21081.6(c); Cal. Code Regs. tit. 14 §§ 15050(b) and 15096(f)(-(h)].) Under these authorities, the fact 
that EBMUD must perform its own discretionary review and approval of the Project within the scope 
of its jurisdiction does not mean mitigation is improperly deferred, but the Guidelines cited also 
recognize an alternative path where the responsible agency challenges the EIR as insufficient for the 
responsible agency to rely on it to perform its discretionary analysis and approval, as EBMUD did 
here. (Cal. Code Regs. tit. 14 §§ 15096(e)(1) and 15050(c).)  

EBMUD also relies on Banning Ranch, supra, 2 Cal.5th 918, which Real Parties do not address 
in their Respondents' Brief. The Court in that case held certification of the EIR violated CEQA based in 
part on its deferral of analysis of protected species habitat potentially affected by the Project to the 
Coastal Commission when the Project came up for permit approval before that agency, even though 
the Coastal Commission objected to the adequacy of the EIR because it did not evaluate alternatives 
to mitigate impacts to the habitat and delineate protected habitat boundaries. (Id. at 931-32, 937-42.) 
EBMUD's challenges raise deficiency issues similar to Banning Ranch and Preserve Wild Santee that 
are not adequately addressed in the FEIR or by Real Parties' arguments that the FEIR has met the 
requirements of CEQA in regard to the mitigation issue. 

24. CEQA Issues Regarding Substantial Evidence Test Addressing Water Supply 

The Board may exercise discretion to approve the Project and the proposed water supply and 
mitigation for the water supply issues in the EIR, but "it must do so on the basis of information 
collected and presented in the EIR and subjected to the test of public scrutiny." (Save Our Peninsula, 
supra, 87 Cal.App.4th at 131.) This requires an adequate EIR that meets the informational 
requirements of CEQA.  

The Court has concluded for the reasons stated that the FEIR fails to comply with CEQA 
because it does not provide facts and analysis regarding water supply issues noted above from which 
the County and the public participating in the administrative process of addressing the issues in the 
RDEIR could make informed decisions. Even if the same outcome would result if the County had 
complied with CEQA, violation of CEQA's procedures, including its informational requirements for an 
EIR on matters of key significance to the approval of the Project such as water supply, is a prejudicial 
error. (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 515.) The Court therefore does not address 
at this time whether substantial evidence exists to support the County's findings regarding the water 
supply issues and consistency with EBMUD's Policies. The FEIR must be decertified at least partially 
based on the CEQA violations stated above. 

Q. Issue 3: CEQA Violation Related to Water Treatment Facilities  

EBMUD also raises the sufficiency of the FEIR's analysis of the water treatment facilities to 
address the Expanded Water Supply Project Area. EBMUD argues the County dismissed its concerns 
regarding sizing infrastructure and improperly relied on a "lower maximum day demand rate based 
on unspecified 'conservation measures' " in the WSE, which in turn provides that an appropriate 
maximum daily demand factor would be developed with EBMUD. (EBMUD Op. Brief p. 21, citing AR 
6987, AR 6708-6709.)  

The FEIR discusses the sufficiency of the water treatment facilities based on the estimated 
average gallons per day attributed to the Project (.04 MGD, the equivalent of 48 AFY), the average 
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gallons per day of treatment capacity anticipated to be available when the new Walnut Creek water 
treatment facility is completed (115 MGD), and the estimated demand on water treatment facilities 
estimated by EBMUD (96 MGD) without considering the Project (AR 7728.) Real Parties point to the 
small fraction of the total water treatment capacity as supporting the determination in the FEIR that 
no infrastructure capacity improvements would be required to accommodate the Project. (AR 7728.) 
In addition, the County's response to EBMUD's comments explains that EBMUD's comments on 
capacity were based on 1995-2006 data and the basis for the County's conclusion the data was 
outdated and overstated the demand on the water treatment infrastructure. (AR 6987.) EBMUD does 
not pursue the argument in its Reply. The Court finds no CEQA violation regarding the discussion of 
the infrastructure for water treatment both as informally sufficient and supported by substantial 
evidence.  

R. Issue 4: CEQA Violation for Failure to Recirculate EIR After EBMUD's Resolution 
Declining Service for the Project Based on "Significant New Information" 

"Recirculation of an EIR is required when 'significant new information' is added to an EIR after 
the draft EIR has been circulated for public review. [Citation omitted.]" (King & Gardiner, supra, 45 
Cal.App.5th at 850 (emphasis added).) (See also Pub. Res. Code § 21092.1 ["When significant new 
information is added to an environmental impact report after notice has been given pursuant to 
Section 21092 and consultation has occurred pursuant to Sections 21104 and 21153, but prior to 
certification, the public agency shall give notice again pursuant to Section 21092, and consult again 
pursuant to Sections 21104 and 21153 before certifying the environmental impact report." (emphasis 
added)]; Cal. Code Regs. tit. 14 § 15088.5(a).) "Recirculation is not required where the new 
information added to the EIR merely clarifies or amplifies or makes insignificant modifications in an 
adequate EIR." (Cal. Code Regs. tit. 14 § 15088.5(b)  

The FEIR did not include the EBMUD No Service Resolution though the resolution was 
submitted to the County approximately one month before the County held its July 13, 2021 hearing, 
certified the FEIR and approved the Project. The arguments as to whether the RDEIR should have 
been recirculated raise the question first, whether the EBMUD No Service Resolution was significant 
new information, and second, if it was, the legal effect of failing to include the information in an EIR 
circulated for public comment before the FEIR that was certified.   

The County contends the EBMUD No Service Resolution was not significant new information, 
but merely "clarified" or "amplified" positions taken by EBMUD already disclosed in the RDEIR. 
Therefore, they argue there is no CEQA violation for failure to revise and recirculate the EIR on this 
ground. (King & Gardiner, supra, 45 Cal.App.5th at 580.) In terms of the significance of the EBMUD No 
Service Resolution, the Resolution was more than just a reiteration of EBMUD's position regarding the 
inconsistency of annexation of the Project under its policies and its concerns regarding the impact on 
the customers in its USB of providing water service to the Expanded Water Supply Project Area. In the 
FEIR, the County recognized the significance of an EBMUD Board resolution addressing those issues in 
its response to EBMUD's comments on the RDEIR. (AR 6981 [FEIR [explaining EBMUD's staff 
determination EBMUD Policies are violated does not mean the position is correct, because EBMUD's 
Board would be responsible for making "[a] definitive interpretation" of the Project's consistency" 
with those policies "via a procedure that is deemed appropriate by their staff."]; see also AR 6989.)  
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With EBMUD as the sole water supplier for the Project, and with the FEIR's repeated reliance 
on EBMUD reaching a negotiated agreement with the Project applicant to supply water to the Project, 
including setting demand estimates, and establishing the level of water savings with an appropriate 
buffer through the implementation of Level E measures acceptable to EBMUD, the determination by 
EBMUD's Board that it will oppose annexing the Project to its service area and supplying water to the 
Project is more than just a reiteration of EBMUD's comments. EBMUD's Board, not just staff, has 
made a formal determination of its position. (See AR 6981, AR 6989.)  

Real Parties argue that LAFCO, not EBMUD, has the ultimate, exclusive authority to determine 
whether annexation and extension of water service by EBMUD to the Project should occur pursuant 
to the Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000, Government Code 
sections 5600-57550 ("LAFCO Act"), including Government Code sections 56036(a), 56021(d), and 
56100(b). Real Parties contend EBMUD's determination that it cannot and will not annex the portion 
of the Project Site can be overridden by LAFCO. They cite Government Code section 56857 which 
addresses the grounds upon which EBMUD could seek termination of an application process, which 
requires a resolution "based upon written findings supported by substantial evidence in the record 
that the request is justified by a financial or service related concern," as those terms are defined in 
Government Code sections 56857(d)(1) and (2). (Govt. Code § 56857(b).) The statute further provides 
that before termination of the proceedings, "the resolution is subject to judicial review." (Id.)  

The EBMUD No Service Resolution does not state that it is seeking termination of the 
application for annexation pending before LAFCO but there is no complete annexation application 
pending before LAFCO at this time, as the application is not complete without the necessary Project 
approvals and Board resolutions by the County related to the Project. (AR 29040-46; see Henderson 
Decl. and Real Party RJN Exhs. 14-20 [LAFCO annexation application]; Real Parties' Resp. Brief to Sierra 
Club p. 13, ll. 3-10.) Nevertheless, EBMUD's unequivocal opposition to annexation of the Project into 
its service boundary is clearly set forth in the EBMUD No Service Resolution, and LAFCO's stated 
requirement of a "will serve" letter from EBMUD based on the record seems unlikely to materialize. 
(AR 7369 [LAFCO letter], AR 13393 [LAFCO oral comment].)  

The County did not add the EBMUD No Service Resolution to the EIR in this case; it did not 
address it in the FEIR. In Save Our Peninsula, supra, 87 Cal.App.4th 99,-the Court held that presenting 
information to the county board identifying the location for the offsetting groundwater pumping 
location proposed as the mitigation for water supply impacts in the EIR in connection with the 
agency's approval of the project without including that information in the EIR was insufficient and 
violated CEQA, as the agency's decision whether to certify the EIR must be made based on 
"information collected and presented in the EIR and subject to the test of public scrutiny." (Id. at 130-
31.) 

S. Issue 5: CEQA Violation for Failure to Consider Adequate Alternatives to the Project  

Section 15126.6 of the CEQA Guidelines address the information regarding alternatives to the 
proposed project that should be included in the EIR. First, the Guidelines require the EIR to address a 
"range of reasonable alternatives to the project, or to the location of the project, which would 
feasibly attain most of the basic objectives of the project but would avoid or substantially lessen any 
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of the significant effects of the project." (Cal. Code Regs. tit. 14 § 15126.6(a).) One of the alternatives 
that should be included is a "no project" alternative, which the FEIR undisputedly contained in this 
case. (Cal. Code Regs. tit. 14 § 15126.6(e).)  

The purpose of identifying the range of alternatives is to address ways the significant 
environmental impacts of the Project may be lessened. (Cal. Code Regs. tit. 14, § 15126.6(b) 
["Because an EIR must identify ways to mitigate or avoid the significant effects that a project may 
have on the environment (Public Resources Code Section 21002.1), the discussion of alternatives shall 
focus on alternatives to the project or its location which are capable of avoiding or substantially 
lessening any significant effects of the project, even if these alternatives would impede to some 
degree the attainment of the project objectives, or would be more costly."].) (See also Save Round 
Valley Alliance v. County of Inyo (2007) 157 Cal.App.4th 1437, 1456-1457.) The consideration of 
project alternatives and the sufficiency of the analysis of the alternatives is reviewed based on a "rule 
of reason" and the facts of each case, evaluated in light of the statutory purpose. (California Native 
Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 980; Cal. Code Regs. § 15126.6(a) 
["There is no ironclad rule governing the nature or scope of the alternatives to be discussed other 
than the rule of reason."].) " 'If the agency finds certain alternatives to be infeasible, its analysis must 
explain in meaningful detail the reasons and facts supporting that conclusion. The analysis must be 
sufficiently specific to permit informed decision-making and public participation, but the requirement 
should not be construed unreasonably to defeat projects easily.' [Citation omitted.] The infeasibility 
findings must be supported by substantial evidence. (§ 21081.5; Guidelines, § 15091, subd. (b).)" 
(California Native Plant Society v. City of Santa Cruz, supra, 177 Cal.App.4th at 982.) 

The burden is on Petitioners to show that the County's failure to address alternative locations 
for the Project in the FEIR was unreasonable. (California Native Plant Society v. City of Santa Cruz, 
supra, 177 Cal.App.4th at 987, 988 ["The selection [of alternatives] will be upheld, unless the 
challenger demonstrates 'that the alternatives are manifestly unreasonable and that they do not 
contribute to a reasonable range of alternatives.' [Citation omitted.]," quoting Federation of Hillside & 
Canyon Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1265].) Offsite alternatives are 
not required to be considered in every case. (Id. at 993.) Nor does CEQA impose a minimum number 
of alternatives that the County must include in the EIR, as multiple courts have concluded that an EIR 
that addresses only the no project alternative can be sufficient if the statutory purpose of allowing 
the decision makers and the public to make a reasoned choice is served by the alternatives presented. 
(Save Our Access etc. v. Watershed Conservation Authority (2021) 68 Cal.App.5th 8, 31 San 
Franciscans for Livable Neighborhoods v. City and County of San Francisco (2018) 26 Cal.App.5th 596, 
633; Mount Shasta Bioregional Ecology Center v. County of Siskiyou (2012) 210 Cal.App.4th 184, 199 
("Mount Shasta").) 

The Court explained in Mount Shasta that "an EIR's alternatives analysis must begin with the 
project's objectives, for it is these objectives that a proposed alternative must be designed to meet." 
(Mount Shasta, supra, 210 Cal.App.4th at 196-197.) (See also In re Bay-Delta etc. (2008) 43 Cal.4th 
1143, 1163 [addressing a program EIR, stating "The process of selecting the alternatives to be 
included in the EIR begins with the establishment of project objectives by the lead agency."].) While 
the agency cannot identify "an artificially narrow definition" of the purposes and objectives of the 
project, the agency "may structure its EIR alternative analysis around a reasonable definition of 
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underlying purpose and need not study alternatives that cannot achieve that basic goal." (Id. at 1166.) 

Petitioners contend the FEIR is procedurally defective because the County unreasonably 
narrowed the alternatives to project sites it considered to those in or near the Danville, San Ramon, 
or Blackhawk areas within or adjacent to the ULL that are presently designated for agricultural uses. 
They argue the County should have considered alternatives within the ULL which would fulfill the 
feasibility factors under the Guidelines even though they were not presently designated for 
agriculture. (Sierra Club Op. Brief pp. 18-19.) Petitioners also argue the County should have 
considered an alternative that has an existing water supply, which would necessarily mean a site 
within the ULL or at least within the EBMUD USB. (Danville Op. Brief p. 33.) Whether the FEIR analyzes 
a reasonable range of project alternatives is predominantly a factual question, subject to review 
under the substantial evidence test. (Cleveland National Forest Foundation v. San Diego Assn. of 
Governments (2017) 17 Cal.App.5th 413, 435 [citing Vineyard, supra, 40 Cal.4th at 435].) 

The RDEIR lists a number of objectives of the Project, including creating a buffer between 
urban and non-urban uses, creating permanent constraints on development of the Tassajara Valley, 
permanently preserving most of the Project Site, providing permanently protected public open space, 
preserving agricultural uses on the Southern Site, adding housing close to existing transportation and 
utility infrastructure, improving parking and circulation at Tassajara Hills Elementary School, using a 
compact 30-acre development area at the Project Site consistent with surrounding residential uses 
and its topography, and minimizing grading at the Project Site. (AR 3942 [RDEIR Section 5.2 – Project 
Objectives].) Petitioners do not address these stated objectives in their briefs other than the housing 
objective, which Danville characterizes as the "primary" objective of the Project, a characterization 
which ignores the first five stated objectives of the Project which focus on permanent preservation of 
open space and preservation of the Tassajara Valley as a buffer to urban uses and a "green line" 
constraining development. (See Danville Op. Brief pp. 33-36 and p. 35, ll. 9-12; Sierra Club Op. Brief 
pp. 17-20; AR 3311; AR 3942.) The fact that the Project objectives focus on the permanent 
preservation of open space and agricultural land from future urban development in particular in the 
Tassajara Valley as  major purposes of the Project does not mean that the Project objectives were 
artificially narrow. (In re Bay-Delta etc., supra, 43 Cal.4th at 1166 [EIR can reasonably define the 
project purpose and "need not study alternatives that cannot achieve that basic goal," citing as 
examples a project purpose to build an oceanfront hotel or a waterfront aquarium, which would not 
require consideration of inland locations].)  

Petitioners argue that the statements in Brome Declaration Exh. B (August 7, 1990 Order of 
Board adopting proposed 65/35 Land Preservation Initiative – Measure C) stating that the impact of 
the Land Use Initiative and Preservation plan during the 15-year period (ending 2005) would be 
moderated because "there will be a more than adequate supply of development capacity" based on 
growth projections at the time. (Brome Decl. Exh. B p. 26.) They contend the conclusion is 
irreconcilable with the County's determination in the FEIR that there are no suitable alternative 
project sites within the ULL. The argument is founded on the flawed premise that the primary or sole 
objective of the Project is the development of 125 single family residences, but the County's 
objectives focus on different purposes of the Project in addition to providing this additional housing, 
repeatedly citing permanent preservation of open space and creating a permanent buffer and "green 
zone" in the Tassajara Valley. 
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The RDEIR addresses the issues that impact potential alternative locations for the Project and  
the County's concern regarding the availability of large enough acreage for dedication and permanent 
preservation, whether the site is within or outside the ULL. (AR 3949-50.) The RDEIR addresses two 
alternative sites, Norris Canyon and Chapparal Court. Contrary to Danville's position, as to the Norris 
Canyon alternative, the residential development area would be entirely within the ULL, and therefore 
have water supply available through EBMUD. (AR 3950-51; but see Danville Op. Brief p. 34, ll. 15-18 
[arguing EIR "offers zero alternatives in which houses get water"].) Most of the land for the residential 
development area in the Chapparal Court alternative is inside the ULL and that site could be eligible 
for EBMUD water service because it could meet Policy 3.01(a)(1) (involving a small portion outside 
the EBMUD USG that is part of a larger development inside the USG. (AR 3951.)  

In both instances, the County ultimately rejected these alternatives for more in-depth 
consideration as "speculative" because the Project applicant does not own the sites, and therefore 
not feasible alternatives. (AR 3950-3951; Save Found Valley Alliance v. County of Inyo (2007) 157 
Cal.App.4th 1437, 1457, 1465 [court expressed no opinion on feasibility of BLM alternative land 
location for project but EIR inadequate as it did not include independent analysis by the agency of the 
feasibility of alternative location].) Real Parties also point to several other grounds cited by the 
County for rejecting these alternatives, including that the potential dedication or preservation area is 
vastly smaller than the area preserved under the Tassajara Agreement and that the alternative sites 
were likely to involve environmental impacts necessitating mitigation measures similar to the Project 
Site, or potentially greater impacts in some respects, such as traffic, air quality, and greenhouse 
gases. (AR 3650-3651.) As in Mount Shasta, supra, Petitioners do not identify alternative locations 
and show how the alternatives "would have met most of the goals of the Project, would have been 
potentially feasible under the circumstances, or would have reduced overall environmental impacts 
of the Project." (Mount Shasta, supra, 210 Cal.App.4th at 199.)  

The discussion in Vineyard cited by Danville does not address the adequacy of project 
alternatives in the EIR in that case, but rather the adequacy of the discussion of alternative water 
supplies for the project subject to the EIR. (See Danville Op. Brief p. 35, ll. 2-6, Vineyard, supra, 40 
Cal.4th at 432.) Habitat & Watershed Caretakers v. City of Santa Cruz (2013) 213 Cal.App.4th 1277 is 
also distinguishable; the Court held the final EIR failed to comply with CEQA as it "failed to discuss any 
feasible alternative, such as a limited-water alternative, that could avoid or lessen the significant 
environmental impact of the project on the City's water supply." (Id. at 1305.) In that case, the Court 
rejected "the conclusory argument" by the respondents "that there was no need to mention, discuss, 
or analyze a limited-water alternative because it would not avoid the significant impact on water 
supply," because the final EIR included no discussion or analysis at all regarding that alternative such 
that "the decision makers were not provided with any information about the effect that such an 
alternative might have on water supply impacts or other impacts." (Id. at 1304.)  

The Court finds the discussion of alternative locations for the Project in the FEIR to be 
adequate under CEQA.  

T. Issue 6: CEQA Violation by Excluding Tassajara Agreement from Mitigation Program 

Petitioners argue that mitigation measures under CEQA must be subject to "legally binding 
instruments" (Cal. Code Regs. tit. 14 § 15126.4(a)(2)), must be within the lead agency and responsible 
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agencies' power to enforce (Cal. Code Regs. tit. 14 § 15040(b)), and must be included in an EIR's 
mitigation monitoring and reporting program. "If the agency finds that mitigation measures have 
been incorporated into the project to mitigate or avoid a project's significant effects, a 'public agency 
shall adopt a reporting or monitoring program for the changes made to the project or conditions of 
project approval, adopted in order to mitigate or avoid significant effects on the environment. The 
reporting or monitoring program shall be designed to ensure compliance during project 
implementation.' (Pub. Resources Code, § 21081.6, subd. (a)(1).)" (Sierra Club v. County of San Diego 
(2014) 231 Cal.App.4th 1152, 1165.) Petitioners contend the County is relying on the Tassajara 
Agreement as a mitigation measure to mitigate significant land use impacts of the Project, and 
impacts on wetlands, notwithstanding the contrary analysis in the FEIR.  

As to the impact on land use, the FEIR determines there are no significant impacts on Land 
Use as a result of the Project without mitigation, and that the Project is consistent with the County's 
General Plan land use regulations. The FEIR specifically states with respect to "Land Use Policy 3‐14" 
which is to "[p]rotect prime productive agricultural land from inappropriate subdivisions" that the 
Project is consistent. The FEIR explains, "As indicated in Section 3.2, Agricultural Resources, of this 
Draft EIR, the Project Site is not designated Prime Farmland, Unique Farmland, or Farmland of 
Statewide Importance as indicated by the California Department of Conservation’s Important 
Farmland Inventory System and Farmland Mapping and Monitoring Program (California Department 
of Conservation 2012). The Project Site also does not qualify as Prime Farmland under LAFCO law. In 
summary, the Project would be consistent with the proposed land use designations and General Plan 
land use policies regarding growth management, the 65/35 land preservation standard, and the ULL. 
Impact would be less than significant." (AR 3727.) In the Agricultural Resources analysis, the County 
also concluded that the impacts on agricultural resources without mitigation would be less than 
significant, since the Project will not convert any Prime Farmland, Unique Farmland, or Farmland of 
Statewide Importance under CEQA and the California Resources Agency definitions to non-
agricultural use. (AR 3458 [Thresholds of Significance]; AR 3459 [Impact AG-1], AR 3462 [Impact AG-
3].)  

Petitioners cite King & Gardiner, supra, to support their contention that the Tassajara 
Agreement's preservation of approximately 727 acres of agricultural land or a conservation easement 
over that acreage does not make up for the loss of approximately 44 acres of agricultural land, as the 
Tassajara Agreement does not provide replacement or substitute agricultural land for the acreage lost 
to development in the Project. King & Gardiner, however, involved the loss of "agricultural land" that 
qualified as Prime Farmland, Unique Farmland or Farmland of Statewide Significance which was 
considered a significant impact of the project and required mitigation; the requirement that 
mitigation measures be "additive" addressed in that case does not apply here because there was no 
finding of a significant impact on agricultural resources or land use that required mitigation measures. 
(King & Gardiner, supra, 45 Cal.App.5th at 870 and fn. 30; Sierra Club Reply p. 15, ll. 6-7 [mitigation 
measures must be "additive"].) The EIR in that case specifically found the loss of agricultural land, as 
defined in CEQA and the EIR, was significant and proposed mitigation measures to address the annual 
loss of farmland anticipated in the Project, unlike the FEIR in this case. (Id. at 871.) 

The need for mitigation measures under CEQA arises when the agency determines there is a 
significant impact, not when there is a less than significant impact. (See, e.g., Cal. Code Regs. tit. 14 § 
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15091, particularly subd. (d) [requiring adoption of mitigation monitoring and reporting program 
made "to avoid or substantially lessen significant environmental effects"].) Petitioners argue that the 
Tassajara Agreement is an integral part of the Project and critical to its success and the justification 
for its approval. (Sierra Club Reply p. 16, ll. 7-15.) The County imposed numerous conditions on the 
approval of the Project, including the Project applicant's dedication of the acreage in the Northern 
and Southern Sites addressed in the Tassajara Agreement. (AR 12268-12306 [COAs]; AR 6-33 
[Resolution Approving Developer Agmt.; Developer Agreement sections 2.010 and Article III].) The 
preservation agreement is also essential to the County's extension of the ULL under CCC Code section 
82-1.018(a)(3).  

There is substantial evidence to support the County's finding that compliance with this 
ordinance by the Project including the Tassajara Agreement is consistent with CCC Code section 82-
1.018(a)(3) and the General Plan, and that the consistency with those land use laws means the Project 
has a less than significant land use impact at least with respect to the General Plan and Code, though 
not as to the EBMUD Policy for the reasons discussed above. Petitioners have not cited authority that 
such a preservation agreement with the Project applicant means that the agreement must be 
imposed as a "mitigation measure" in the FEIR in order to comply with CEQA where there is no finding 
of significant environmental effects which the Tassajara Agreement is intended to mitigate. (Cal. Code 
Regs. tit. 14 §§ 15091(d), 15097(a) [agency shall create mitigation monitoring and reporting program 
when it has made findings under section 15091].)  

Petitioners also contend that the Tassajara Agreement should have been included in the 
mitigation monitoring and reporting program because it provides mitigation for the Project's impacts 
on wetlands. The FEIR imposes Mitigation Measure MM BIO-3 by which the Project applicant must 
mitigate the loss of wetlands on the Northern Site for the U.S. and State wetlands anticipated to be 
lost and provides for a "detailed Wetland Mitigation Plan" to be prepared, but makes no reference to 
the Tassajara Agreement. (AR 3617-18.) The FEIR also provides that "[i]n lieu of creating waters of the 
U.S. and State on the Project Site, the applicant may also choose to purchase mitigation credits from a 
qualified mitigation bank. (AR 3618.) Petitioners have not demonstrated the County's implicit 
determination that the Tassajara Agreement is not a mitigation measure for the loss of wetlands is 
not supported by substantial evidence.  

U. Issue 7: CEQA Violation Adopting Statement of Overriding Considerations Without 
Consideration of Alternatives that Would Lessen Unavoidable Adverse Impacts 

Petitioners' argument that the County failed to consider mitigation measures for the Project's 
significant unavoidable impacts on freeways, highway congestion, and greenhouse gas emissions 
before making its statement of overriding conditions is based on Petitioners' arguments that the 
County failed to properly evaluate feasible alternative locations for the Project within the ULL. (Sierra 
Club Op. Brief p. 24, ll. 21-27, citing to Section IV.D. of its brief addressing Project alternatives.) 
Petitioners also argue, based on their arguments the Tassajara Agreement should have been included 
as a mitigation measure for land use impacts or loss of wetlands, the County failed to evaluate the 
Tassajara Agreement as a mitigation measure that would lessen those unavoidable impacts. (Sierra 
Club Op. Brief p. 24, l. 27 – p. 25, l. 2, citing to Section IV.E. of its brief addressing the Tassajara Project 
as a mitigation measure for land use, loss of agricultural resources, and wetlands.) For the reasons 
stated above, the arguments are not persuasive. (See also AR 3947 [RDEIR Section 5.4.2 rejecting for 
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the reasons stated a reduced intensity alternative to the Project evaluated in the RDEIR].)  

The County's determination in the statement of overriding conditions that the benefits of the 
Project outweigh its unavoidable significant environmental effects is reviewed for abuse of discretion, 
and Petitioners have not demonstrated the County's conclusions regarding the infeasibility of 
alternative project locations within the ULL are not supported. (See City of San Diego v. Board of 
Trustees of California State University (2015) 61 Cal.4th 945, 967.) Petitioners have not demonstrated 
the County failed to comply with the requirements of CEQA Guidelines section 15093 governing 
statements of overriding conditions, or that the County's findings that the benefits of the Project are 
sufficient to warrant its approval despite its unavoidable significant consequences are not supported 
by substantial evidence. (Cal. Code Regs. tit. 14 §§ 15092(b)(2), 15093(a).)  

V. Issue 8: CEQA Violation by Failure to Respond to Public Comments 

Petitioners contend the County violated CEQA by failing to adequately respond to comments 
made by the Town of Danville on the DEIR and RDEIR. The County was not required to respond to 
general comments by Danville regarding the development in its September 2014 letter sent 18 
months before the DEIR was prepared, as the County was only required to respond to comments 
made after the DEIR was prepared and circulated for review in May 2016. (Paulek v. Department of 
Water Resources (2014) 231 Cal.App.4th 35, 48-49.) 

Petitioners assert the County failed to respond to Danville's comments in its July 18, 2016 
letter commenting on the DEIR and cite a page from the FEIR responding to Danville's November 30, 
2016 comment letter on the RDEIR. (Sierra Club Op. Brief p. 26, ll. 5-8, citing AR 6890.) The County, 
however, prepared and included in the FEIR separate, detailed responses to both the November 30, 
2016 letter and the July 18, 2018 letter. (AR 6851-6870 [Danville 11/30/3016 letter]; AR 6871- 6890 
[County Resp. in FEIR]; AR 7383-7422 [Danville 7/18/2016 letter]; AR 7423-7438 [County Resp. in 
FEIR].) Petitioners do not cite to or address at all the County's detailed response to Danville's July 18. 
2016 letter. They have not met their burden of demonstrating the County committed a violation of 
CEQA by not responding to Danville's comments in light of the County's 16-page, item-by-item 
response. (AR 7423-7438.)  

W. Issue 9: CEQA Violation Regarding Conflicting Acreages Subject to Preservation Area 

Danville asserts a violation of CEQA because of discrepancies in the amount of acreage 
subject to dedication under the Tassajara Agreement, as the acreage to be dedicated is in some 
instances stated as 710 acres and in others 727 acres. (Danville Op. Brief pp. 23-26.) Danville states it 
only became aware of this discrepancy in preparing its Opening Brief. (Danville Op. Brief p. 24, ll. 27-
28.) Real Parties try to explain the discrepancy, not altogether effectively, based on the offer of seven 
acres to SRVFPD and the initial uncertainty as to whether EBRPD would take title to the entire 24 
acres designated for "nonurban" uses. (Real Parties' Resp. Brief to Danville p.5, ll. 9-21.)  

Nevertheless, Real Parties argue that Danville's CEQA violation claim on this ground cannot be 
considered by the Court because Danville failed to exhaust its administrative remedies regarding this 
issue. Public Resources Code section 21177 codifies the exhaustion of administrative remedies rules 
for CEQA. (Defend Our Waterfront v. State Lands Com. (2015) 240 Cal.App.4th 570, 581.) Under the 
statute, the petitioner must generally have "objected to the approval of the project orally or in 
writing" before the notice of determination, and "the alleged grounds for noncompliance" with CEQA 
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must have been "presented to the public agency orally or in writing by any person during the public 
comment period provided by this division or before the close of the public hearing on the project 
before the issuance of the notice of determination." (Pub. Res. Code § 21177 subd. (a) and (b).) 

The petitioner itself does not have to have raised the issue; if the petitioner participated in 
the administrative proceedings, the petitioner can raise grounds for noncompliance raised by other 
commenters during the public comment period or before the close of the public hearing. (Bakersfield 
Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1199 ["The petitioner may 
allege as a ground of noncompliance any objection that was presented by any person or entity during 
the administrative proceedings. [Citation omitted.]" quoting Resource Defense Fund v. Local Agency 
Formation Com. (1987) 191 Cal. App. 3d 886, 894]; Galante Vineyards v. Monterey Peninsula Water 
Management Dist. (1997) 60 Cal.App.4th 1109, 1118-1119.) "Although it is true the plaintiff need not 
have personally raised the issue [citation omitted], the exact issue raised in the lawsuit must have 
been presented to the administrative agency so that it will have had an opportunity to act and render 
the litigation unnecessary. [Citation omitted.]" (Resource Defense Fund v. Local Agency Formation 
Com. (1987) 191 Cal.App.3d 886, 894, disapproved on other grounds in Voices of the Wetlands v. 
State Water Resources Control Bd. (2011) 52 Cal.4th 499, 529.)  

"To satisfy the exhaustion doctrine, an issue must be 'fairly presented' to the agency. [Citation 
omitted.] Evidence must be presented in a manner that gives the agency the opportunity to respond 
with countervailing evidence. [Citation omitted.]" (Citizens for Responsible Equitable Environmental 
Development v. City of San Diego, supra, 196 Cal.App.4th at 527-528.) "Generalized objections are not 
sufficient to preserve specific legal and factual issues for judicial review. [Citations omitted.]" 
(Harrington v. City of Davis (2017) 16 Cal.App.5th 420, 440-441 [in non-CEQA case, holding petitioner 
failed to exhaust administrative remedies that changes to the property triggered accessible parking 
requirements under the Building Code by generally disputing the City's determination that accessible 
parking was not required].) (See also Cleveland National Forest Foundation v. San Diego Assn. of 
Governments (2017) 17 Cal.App.5th 413, 446-447 [holding petitioner failed to exhaust administrative 
remedies regarding impacts to small farms].) 

Danville's comments on the RDEIR which it cites to demonstrate it raised the acreage 
discrepancy of 710 or 727 acres for preservation do not address that issue; they are directed toward 
the alleged instability or inaccuracy of the Project description regarding the "urban" uses, the "true" 
acreage comprising the urban development for the residential project, versus the portion of the 
Project designated as "nonurban" uses for purposes of CCC Code section 82-1.018(a)(3) to extend the 
ULL. (AR 7384; AR 7392 [explaining why the EIR did not provide an accurate and stable project 
description, arguing the EIR mischaracterized the development portion of the land to bring the 
extension of the ULL within the 30-acre limit of CCC Code section 82-1.018(a)(3); citing a "misleading 
description of the residential development area" with "all 'urban development' " to occur with the 
"30-acre Residential Development Area" when Danville argued the "nonurban uses" such as the 
stormwater detention basin and grading areas are not nonurban uses].) Danville also cites a 
statement by Kevin Lew during the hearing before the Board. (AR 13573-74.) Mr. Lew's statement 
does not raise any discrepancy regarding the Project description as to the amount of acreage subject 
to preservation or dedication. (AR 13573-74 ["[T]o quote Hillesheim, quote, If I strike this down and in 
a couple of years If the Urban Limit Line is extended, what's preventing the developer from saying, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/30/2023 
 

 

190 

quote, forget it, I'll go for 600 acres. [¶] I would offer then let the developer pursue developing 600 
acres."].) Danville does not point to any other information in the record that suggests the acreage 
discrepancy it raises in its briefing was raised in the administrative proceedings below to provide the 
Board and the County the opportunity to address this concern. 

Though not cited by the parties in the context of the exhaustion of this issue, one of the 
citations to the record in the briefing indicates that the County was in fact actually aware of questions 
raised concerning the amount of land subject to preservation and dedication in relation to the Project 
and the Tassajara Agreement. The Court considers the following information in the FEIR in 
determining whether the issue of the acreage discrepancy was exhausted. {Save Agoura Cornell Knoll 
v. City of Agoura Hills (2020) 46 Cal.App.5th 665, 680 [the "court independently reviews the 
administrative record to determine whether the exhaustion of administrative remedies doctrine 
applies."].) 

In the FEIR, the County addressed the relationship between the Project and the Tassajara 
Agreement, stating "Some commenters requested clarification of what lands are proposed to be 
preserved under the Project." (AR 6802 (emphasis added).) This section of the FEIR then addresses in 
a full paragraph the acreage to be dedicated. This Response in the FEIR shows that the County was 
aware of questions regarding the acreage that would be dedicated. The Court will therefore consider 
the issue. 

The County's Response in the FEIR reiterates that 101 acres of the Northern Site would be 
conveyed to EBRPD or the Regional Parks Foundation as would 609 acres of the Southern Site, which 
totals 710 acres. (AR 6802.) The FEIR then continues, "In other words, the [Tassajara Agreement] 
would require the parties to support the dedication and permanent preservation of land at two 
locations comprising a total of approximately [727] acres of the Project Site (collectively the 
"Dedication Area"). (AR 6802.) The FEIR states 7 acres may be dedicated to SRVFPD, if not accepted 
by SRVFPD, then that acreage would also be dedicated to EBRPD, a total of 717 acres based on the 
acreage identified by the County in this response. (AR 6802.)  

This Response in the FEIR confirms that the Dedication Area will be comprised of 727 acres, 
but it does not provide an explanation of the gap between 710 (or 717 acres) to be dedicated, adding 
the 101 and 609 acres (and the 7 acres potentially for SRVFPD) and the 727 acres defined as the 
Dedication Area under the Tassajara Agreement.  

Real Parties argue that the discrepancy between the references to 710 and 727 acres in the 
FEIR as the "Dedication Area" exist because of questions as to what land within the 24 acres of 
nonurban uses EBRPD would take title to and whether SRVFPD would take title to the 7 acres offered 
to the fire service as part of the dedication and the Tassajara Agreement. (Real Parties' Resp. Brief p. 
27, l. 19 -p. 28, l. 6 [citing AR 200, AR 3367 and explaining questions as to whether GHAD would annex 
and "own" graded property, or HOA for the Residential Development Area, or EBRPD.) More 
important, they argue that the difference between 710 (the minimum undisputed acreage to be 
transferred to EBRPD), 717 (with the 7 -acre SRVFPD portion), or 727 acres (per the Tassajara 
Agreement) address only title and ownership issues, not environmental issues, the physical 
components of the Project, or the uses of the Project Site. (Real Parties' Resp. Brief p. 28, ll. 7-22.) The 
question then is whether the discrepancy is a CEQA violation and whether any violation is prejudicial 
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error. (Stop Syar, supra, 63 Cal.App.5th at 452 [no presumption error is prejudicial].) 

Danville does not argue the Project description is "'unstable" because the description of any 
portions or dimensions of the Residential Development Area, nonurban uses, pedestrian staging 
areas, grading, and other similar and related components of the 771 acres changed, whether the 
"Dedication Area" is 710 or 727 acres. Danville does not respond to Real Parties' arguments and 
citations that the Dedication Area acreage variance between 710 to 727 relates to title issues, not any 
of the land uses or environmental issues associated with the portion of the Project Site that will be 
developed in some fashion. Under Stop Syar, the Court concludes any error in the County's failure to 
include the "errata" to the RDEIR changes to the acreage identified as "Dedication Area" is not 
prejudicial under the circumstances.  

X. Issue 10: CEQA Violation Based on Inadequate Evaluation of Cumulative Impacts on 
Biological Resources, Unsupported by Facts, Reasoned Analysis or Substantial Evidence 

Petitioners bear the burden of establishing the inadequacy of the FEIR’s analysis of the 
cumulative impacts of the Project. (Center for Biological Diversity v. California Department of 
Conservation (2019) 36 Cal.App.5th 210, 243 ("Center for Biological Diversity").) The CEQA Guidelines 
define cumulative impact, including "the change in the environment which results from the 
incremental impact of the project when added to other closely related past, present, and reasonably 
foreseeable probable future projects. Cumulative impacts can result from individually minor but 
collectively significant projects taking place over a period of time." (Cal. Code Regs., tit. 14, § 15355.) 
On the other hand, the CEQA Guidelines also provide that "A project's contribution [to cumulative 
impacts] is less than cumulatively considerable if the project is required to implement or fund its fair 
share of a mitigation measure or measures designed to alleviate the cumulative impact." (Cal. Code 
Regs. tit. 14 § 15130, subd. (a)(3).) 

The CEQA Guidelines also provide guidance on the nature and depth of the discussion of 
cumulative impacts required in an EIR. "The discussion of cumulative impacts shall reflect the severity 
of the impacts and their likelihood of occurrence, but the discussion need not provide as great detail 
as is provided for the effects attributable to the project alone. The discussion should be guided by the 
standards of practicality and reasonableness, and should focus on the cumulative impact to which the 
identified other projects contribute rather than the attributes of other projects which do not 
contribute to the cumulative impact." (Cal. Code Regs., tit. 14 § 15130(b).) If the lead agency 
examines a project with "an incremental effect that is not 'cumulatively considerable,' " the agency 
has to "briefly describe its basis for concluding the incremental effect is not cumulatively 
considerable." (Cal. Code Regs. tit. 14 § 15130(a).) The agency's discussion of the lack of cumulative 
impact should "identify facts and analysis supporting" its conclusion. (Cal. Code Regs. tit. 14 § 
15130(a)(2).) (See also Association of Irritated Residents v. County of Madera (2003) 107 Cal.App.4th 
1383, 1403.) 

The RDEIR's discussion and analysis of the plant and wildlife species potentially impacted by 
the Project and mitigation measures to address its impacts is lengthy and detailed, and supported by 
extensive additional documentation in Appendix C. (AR 3542-3615 [RDEIR]; AR 4431-5072 [App. C].) 
Danville's argument suggests that whether the cumulative impacts analysis on biological resources is 
sufficient is somehow confined only to the pages of the cumulative impacts section of the RDEIR (AR 
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3924-3925, AR 3928-3929). The cumulative impacts analysis and the County's conclusions that the 
Project's contribution to cumulative impacts is not cumulatively considerable are clearly founded in 
large part on the detailed biological resources analysis in other portions of the RDEIR and Appendix C. 
(AR 3928-3929.) 

The cumulative impact discussion indicates that development and growth in the area have 
already resulted in cumulatively significant impact on biological resources. (AR 3928 ["Recent 
development patterns and growth in the area that are due to the loss of potential habitat for rare 
species have resulted in an existing cumulatively significant impact to biological resources."].) The 
discussion of cumulative impacts on biological resources summarizes the Project impacts and the 
mitigation measures that the RDEIR concludes will reduce the impacts on the special -status plant and 
wildlife to less than significant, which addresses the reasons why the Project will implement measures 
to alleviate the Project's contribution to cumulative impacts. (AR 3928-3929.) The RDEIR states that 
the projects identified in the vicinity must also "mitigate for impacts on special‐status plant and 
wildlife species in a manner similar to the Project" as they would similarly be bound by the 
conservation laws. (AR 3929.) "Therefore, the Project, in conjunction with other existing, planned, 
and probable future projects, would not have a cumulatively significant impact related to biological 
resources." (AR 3929.)  

Petitioners have the burden of demonstrating the County's abuse of discretion under CEQA as 
to the cumulative impacts analysis, the sufficiency of which is guided by "practicality and 
reasonableness" and only needs to "briefly" describe why the cumulative impact is not considerable. 
(Cal. Code Regs. tit. 14 § 15130 subd. (a) and (b).) Petitioners have not challenged the sufficiency of 
the biological resources analysis and the conclusions that the Project's impacts will be reduced to less 
than significant. Since this Project after mitigation will not have a significant impact on biological 
resources, and others in the vicinity subject to the same conservation requirements for biological 
resources must meet similar conservation and mitigation requirements, which Petitioners do not 
contest, Petitioners have not met their burden to demonstrate that the facts and analysis stated 
above do not provide adequate information and sufficient evidence to support the cumulative impact 
determination on biological resources, particularly in light of the totality of the RDEIR's materials and 
discussion of biological resources.  

Petitioners cite Preserve Wild Santee, supra, 210 Cal.App.4th 260. (Danville Op. Brief p. 32, ll. 
11-13.) That case held the cumulative impacts analysis on biological resources was sufficient based on 
(1) the EIR's assumption subsequent developments, which were in the early planning stages at the 
time the EIR was certified, would comply with previously approved land use documents that were 
subject to the same conservation goals, and (2) the biological resources technical report which 
evaluated the project's own impacts, which would be mitigated below significant levels, and the 
requirement that the other projects in the early planning stages would also be required to meet or 
exceed the land use and conservation plan requirements. (Id. at 277-278.) That case supports that the 
cumulative impacts analysis of the EIR is not to be reviewed in a vacuum without reference to the 
totality of the extensive biological resources analysis and mitigation measures analyzed elsewhere. 
Danville has not pointed to any evidence in the record that the County's analysis that the Project will 
not have cumulatively considerable impact on biological resources in light of the mitigation measures 
which have reduced the impact to less than significant is unsound or unsupported. (See Save the El 
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Dorado Canal v. El Dorado Irrigation District (2022) 75 Cal.App.5th 239, 263 [substantial evidence 
challenge not considered where petitioner failed to demonstrate with citations to the record EIR's 
analysis was insufficient].) 

Y. Issue 11: CEQA Violation Based on Failure to Provide Information Regarding the 
Project's Inconsistencies with the General Plan 

CEQA requires an EIR to describe inconsistencies of the Project with the General Plan. (Cal. 
Code Regs., tit. 14, § 15125, subd. (d); North Coast Rivers Alliance v. Marin Municipal Water Dist. Bd. 
of Directors (2013) 216 Cal.App.4th 614, 632 ["Because EIRs are required only to evaluate 'any 
inconsistencies' with plans, no analysis should be required if the project is consistent with the 
relevant plans.' [Citations omitted.]"].) CEQA does not require the EIR to address "potential" 
inconsistencies, only actual inconsistencies. (Stop Syar, supra, 63 Cal.App.5th at 463.) 

RDEIR includes several pages addressing the consistency of the Project with the General Plan. 
(AR 3723-3732.) To the extent this claim raises a CEQA violation, the Court has evaluated the grounds 
cited in Section III.A.1.-6. above raised by Petitioners as to why the Project is inconsistent with the 
General Plan and CCC Code and has found no inconsistency on those grounds that was required to be 
disclosed in the FEIR. (Stop Syar, supra, 63 Cal.App.5th at 463.) 

XV. Evidentiary Issues 

C. Requests for Judicial Notice 

Petitioners jointly request the Court take judicial notice of a series of documents, including (1) 
official records of the County related to the enactment of Measure C as a ballot measure (Pets. RJN 
¶¶ 1-3 and Brome Decl. Exhs. A-C); (2) official records of the County related to the enactment of 
Measure L (Pets. RJN ¶¶ 4-8 and Brome Decl. Exhs. D-H); (3) County 2016 Mid-Term Review of the 
ULL (Pets. RJN ¶ 9 and Brome Decl. Exh. I); and (4) the Urban Water Management Plan 2020 adopted 
by EBMUD dated June 2021 (Pets. RJN ¶ 10 and Kline Decl. Exh. J.).  

In the Sierra Club Case, the County Respondents filed a request for judicial notice, asking the 
Court take judicial notice of provisions of the Contra Costa County Code, specifically CCC Code 
Chapter 82-1 and CCC Code section 16-4.020 as well as the final Tassajara Agreement executed by the 
County. (County RJN Exhs. 1-3.)  

Real Parties have requested the Court take judicial notice of over 20 documents, including (1) 
documents related to the City of San Ramon's notice, public hearing, and resolution authorizing the 
Tassajara Agreement (RP RJN ¶¶ 1-6, Henderson Decl. ¶¶ 2-7, and Compendium of Documents 
("COD") (Exhs. 1-6); (2) East Bay Regional Park District's notice, public hearing, and resolution 
authorizing the Tassajara Agreement (RP RJN ¶¶ 7-10, Henderson Decl. ¶¶ 7-11, and COD Exhs. 7-10); 
(3) final Tassajara Agreement executed by County, City of San Ramon, and East Bay Regional Park 
District (RP RJN ¶ 11, Henderson Decl. ¶ 12 and COD Exh. 11); (4) May 2016 proposals for amendment 
of Sphere of Influence and annexations to cover Tassajara Parks (collectively "Annexation Proposals") 
(RP RJN ¶¶ 12-14, Henderson Decl. ¶¶ 13-15 and COD Exhs. 12-14); (5) Alameda and Contra Costa 
County LAFCO agendas, reports, and meeting minutes concerning Annexation Proposals and transfer 
to Contra Costa County LAFCO (RP RJN ¶¶ 15-20, Henderson Decl. ¶¶ 16-21 and COD Exhs. 15-20); (6) 
EBMUD Comment letter on Alamo Creek Project dated July 5, 2001 (RP RJN ¶ 21; Henderson Decl. ¶ 
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22 and COD Exh. 21.), 

No party has objected to the Court taking judicial notice of the documents subject to these 
requests. 

The Court grants the unopposed requests, taking a broad view of the meaning of "relevance" 
under the Evidence Code, and in that in certain instances both sides rely on some of the documents 
for which the parties request judicial notice. Pursuant to Evidence Code sections 452(b) and (c), the 
Court takes judicial notice of the existence of these documents, almost all of which are legislative 
enactments or other government records, but subject to the usual rules and limitations on judicial 
notice. (StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457 fn. 9 [judicial notice of a 
document "includes the existence of a document" but does not extend to "the truthfulness and 
proper interpretation of the document" if they are disputable]; Apple Inc. v. Superior Court (2017) 18 
Cal.App.5th 222, 241 ["judicial notice of a document does not extend to the truthfulness of its 
contents or the interpretation of statements contained therein, if those matters are reasonably 
disputable," citing C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103–1104 and 
Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113.) (Cf. Scott v. 
JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752, 754 [in connection with judicial notice 
of a government document, stating, "Where, as here, judicial notice is requested of a legally operative 
document—like a contract—the court may take notice not only of the fact of the document and its 
recording or publication, but also facts that clearly derive from its legal effect" and "whether the fact 
derives from the legal effect of a document or from a statement within the document, the fact may 
be judicially noticed where, as here, the fact is not reasonably subject to dispute."].) The Court also 
notes that some of the relevance of some of the documents seem more tenuous than others, in 
particular Henderson/COD Exh. 21 (2001 comment letter on Alamo development) and Kline Exh. J 
(June 2021 EBMUD Urban Water Management Plan). 

In addition, the Court is cognizant of the limitations on its consideration of legislative history 
in interpreting a statute. These limitations are discussed in detail in Kaufman & Broad Communities, 
Inc. v. Performance Plastering, Inc. (2005) 133 Cal.App.4th 26. For example, the legislative history "as 
a general rule in order to be cognizable . . . must shed light on the collegial view of the Legislature as a 
whole. [Citation omitted.]" (Id. at 30 [statements of individual legislator or author of the bill generally 
are not considered because the Court must ascertain the "intent of the Legislature as a whole"].)(See 
also Hesperia Citizens for Responsible Development v. City of Hesperia (2007) 151 Cal.App.4th 653, 
659.)  Further, as set forth in the tentative ruling, resort to legislative history to aid in the 
interpretation of the statute is appropriate only if the Court cannot discern the meaning from the 
plain language of its terms. 

D. SSAR 

The County filed the SSAR concurrently with the Respondents' Briefs and the County's 
Joinder/Opposition without first conferring with the Petitioners and without obtaining Petitioners' 
consent or an order for augmentation of the record. Sierra Club Parties have objected to the Court's 
consideration of the SSAR.  

The document is a lengthy letter, over 200 pages, from counsel for Real Parties to the Board 
sent shortly before the June 13, 2021 hearing on the approval of the Project. The Court's version of 
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the SSAR as scanned and filed in Odyssey is out of order and possibly incomplete, though the Court 
did not try to assemble the out of order pages in consecutive pagination to determine what, if any, 
pages were missing. The document should be re-filed in proper order be properly paginated order 
prior to the hearing on the merits of the Petition. 

On the merits of whether the Court should consider the SSAR, the letter appears to have been 
sent to the Board prior to the hearing on the approval of the Project. The objections raised by 
Petitioners do not assert the document is not a proper part of the administrative record in this case, 
except because of the timing and manner in which it was added, after the opening briefs were filed 
and without advance notice to and consent by the Petitioners. If the document should be part of the 
administrative record before the Court and was not intentionally omitted from the record by the 
County when the AR was certified, and the Court has no evidence before it to suggest the County 
intentionally failed to include it, then the Court is inclined to allow the SSAR, subject to Petitioners 
having a full and fair opportunity to address it if they contend they have not had that opportunity. 
The Court has requested Petitioners address that issue at the hearing, and potentially in supplemental 
briefing. 

XVI. Conclusion 

For the reasons stated, the Court grants in part the petition based on the violations of CEQA 
set forth which the Court finds constitute prejudicial error by the County in certifying the FEIR and 
approving the Project based on a deficient EIR.  

 
 

 


